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Current Topics. 


Training for Magistrates. 

At one time a favourite target for the jests of the satirist 
were our country justices who, occasionally, like other 
mortals, made mistakes owing to the fact in their case that 
they had not enjoyed the advantage of a legal training which 
might seem essential for the efficient discharge of the 
multifarious duties cast upon them by the Legislature. The 
great German jurist, RUDOLF GNEIsT, to whom our legal and 
administrative institutions made a potent appeal, declared that 
the functions of the English justice are as extensive as those 
of the modern state. Anomalous therefore, as it might seem, to 
depute to amateurs, as far as the law was concerned, the 
discharge of so many important duties, it had always to be 
remembered, as pointed out by Professor MAITLAND, that each 
bench of justices had the advantage of the advice of a very 
experienced clerk who had ‘had a legal training and knew 
his way through the mass of statute law with which the 
justices might be faced. It was felt, however, in time, that in 
our larger cities and towns it was obviously advantageous to 
have a trained magistrate to deal with the more complex 
problems there arising and so we got our Recorders and 
Stipendiary Magistrates who have enjoyed a legal training. 
It would seem, however, that in Italy a more intensive 


training is to be introduced in connection with the equipment | 


of magistrates. Signor Sotm1, the Minister of Justice, 
announced last week that special courses have been introduced 
for magistrates with the object of improving their technical 
and professional knowledge, and certainly the programme of 
studies which he mentioned covers an extraordinarily wide 
range, including forensic medicine and kindred sciences 
(criminal anthropology and toxicology), scientific police 
investigation, commercial, industrial and banking technical 
routines, labour legislation, and trade union and corporative 
law. In continental countries, we understand, the magistracy 
constitutes a part of the civil service, and as such they have 
always had to undergo a training for their duties, but hitherto 
the training had mainly been legal. Now, however, they 
are to be subjected to a still more severe test of their aptitude 
for the office, and this, it is to be hoped, will prove helpful. 
It is unlikely, however, that any such hard terms will be 
imposed yet awhile on our justices of the peace. 


Justice and the Jury. 

THE part played by the jury as a custodian of public 
liberty has not infrequently been the subject of encomium 
at the hands of judges. Tributes of the manner in which 


| juri ischarge i ions are, perhaps, less common. 
uries discharge their functions are, perhaps, le ommon 


It is therefore of particular interest to recall the recent words 
of SincLeton, J., which were spoken in response to the toast 
of “ His Majesty’s Judges” proposed at a dinner of the 
Society of Public Analysts and other Analytical Chemists 
lately held in London. The learned judge said that he 
thought the administration of justice depended not so much 


| upon judges as upon those who practised before them and 


upon the courage and right-doing of juries who had to 
determine important questions of fact. He stated that one 
thing which had impressed him in his short time as a judge 
was the extraordinary efficiency of juries, not only at the 


| Central Criminal Court but in almost every assize town, as 


well as in the Law Courts in London. The interest taken by 


| jurors of both sexes and the trouble they took in a serious 
' case to get at the right result were described as something 


which spoke well for the future of the country; and the 
learned judge expressed the hope that all in this country, 
rich and poor, would realise if they were convicted by a jury 
that they had received, at least, fair play. As a sample of 
the importance attached to the functions of the jury, the 
following words of Arkin, L.J. (as he then was), in Ford v. 
Blurton (1921), 38 T.L.R. 801, may not inappropriately be 
quoted. The case, it may be remembered, was one concerning 
the provisions of the Administration of Justice Act, 1920, 
with reference to trial without a jury in cases where the 
judge was satisfied an action could not as conveniently be 
tried with a jury as without a jury. “ Trial by jury,” it was 
said, “is an essential principle of our law. It has been the 
bulwark of liberty, the shield of the poor from the oppression 
of the rich and powerful. Anyone who knows the history of 
our law knows that many of the liberties of the subject 


_ were originally established and are maintained by the verdicts 


of juries in civil cases.” ‘* Many will think,” the learned 
lord justice added, “ that at the present time the danger of 
attack by powerful private organisations, or by encroachments 
of the executive, is not diminishing.” There are, of course, 
many cases in which the services of a jury would be inappro- 
priate or can well be dispensed with, but the large number 
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of cases in which this is so only increases the likelihood of 
the jury’s functions in the administration of justice both in 
criminal and civil proceedings being ignored, or, at least, 
not estimated at their true worth. 


Common Employment. 

“WHEN several workmen engage to serve a master in a 
common work, they know or ought to know the risks to which 
they are exposing themselves, including risks of carelessness 
against which their employer cannot secure them, and they 
must be supposed to contract with reference to such risks.” 
Such were the words of Lorp CranwortH in Bartonshill 
Coal Co. v. Reid (1858), 3 Macq. 266, with reference to the 
doctrine of common employment which has formed the 
subject-matter of a large number of decisions. The matter 
was recently considered by the House of Commons in connec- 
tion with the second reading of the Employers’ Liability Bill 
which sought to remove the doctrine from the law relating to 
workmen’s compensation, and which was rejected by the 
comparatively small majority of twenty (142 to 122). It 
was urged in favour of the measure that so long as this 
defence remained there would be a grievance over which men 
would always feel sore. Moreover, both employers and 
workmen would be more careful if the doctrine were no 
longer in existence, and it was intimated that there was 
still room in engineering shops, factories, etc., for more care 
being exercised by employers, by those who superintend and 
manage on their behalf, and by workmen. One speaker 
stated that if the question had been left to a vote of the 
legal profession or to the judges of the High Court, the 
doctrine would have been but a bad memory long since. What 
stood in the way of the removal of this excrescence on the law 
was the House of Commons. It was, therefore, suggested 
that the question should be submitted to the committee of 
judges examining administration of justice, and the member 
indicated that he himself would be willing to accept a recom- 
mendation of the committee that the doctrine should be 
preserved and never again to support a measure of the kind 
before the House, if, on the other hand, the Attorney-General 
would undertake to introduce the necessary legislation were 
the committee to recommend the abolition of the doctrine. 
There would appear to be much to be said for this view, for 
the question is obviously one which can more fruitfully be 
considered by those familiar with the legal consequences of the 
principle than as a political matter. 


Pedestrian Crossing: A Conviction Expunged. 

On more than one occasion in these columns we have 
referred to cases where motorists have successfully pleaded 
that some traffic sign which they have been charged with 
disregarding has itself failed to comply with the regulations. 
The absence of the word “Stop” on the red lens of traffic 
lights may be cited as an example, though the motorist who 
pleaded that the presence of the word “Go” on the green 
lens vitiated the sign—the regulations provide that the word 
“Stop” shall appear and no other—was not successful. 
A somewhat diverting example occurred recently in connection 
with the spacing of the studs on a pedestrian crossing. The 
regulations provide that lines placed on the carriageway 
to indicate a crossing place shall be not less than eight feet 
apart, and it was argued on behalf of a motorist who was 
charged with not giving free access to a pedestrian on a 
crossing that the studs were only 7 feet 6 inches apart. The 
magistrates held that the width was to be reckoned from the 
outside and not from the inside of the studs, convicted the 
motorist and fined him £1. But this was not the end of the 
matter. The gentleman who appeared for the motorist 
observed two days later that the studs were being altered, 
and he communicated with the Home Office. The Home 
Secretary ordered an inquiry, and in due course the clerk to 
the magistrates received a communication from the Home 
Office ordering the amount of the fine to be refunded and the 
conviction to be expunged from the records of the court. 





Motoring Offences: Penalties. 

Criticism is frequently directed to an alleged inequality 
in the treatment of persons convicted of motoring offences 
in various parts of the country. The matter was raised at a 
recent sitting of the Select Committee of the House of Lords 
on the Prevention of Road Accidents and gave Mr. C. D. C. 
Rosinson, an Assistant Under-Secretary of State, Home 
Office, an opportunity of indicating at least one manner in 
which such criticism may be fl-informed. Replying to 
Lorp Atness, the Chairman, Mr. Ropinson stated that 
suggestions had reached the Home Office from various 
quarters with regard to the lack of uniformity of sentences 
imposed by the courts, and also, in many cases, as to their 
leniency. There was, it was said, a general impression that 
courts in different areas had no specific or particular standard 
of penalties for apparently similar offences, and even the same 
court might appear to deal with similar cases in a rather 
different way. But, it was urged, many of these representa- 
tions were based on comparisons of cases in the abbreviated 
reports in the newspapers, which did not, by any means, 
give the full facts and considerations which led the courts 
to act as they did. Readers who peruse reports of cases in 
which they are involved will recognise the inadequacy of the 
written word even in the fullest and fairest report to 
re-capture something of the atmosphere of the proceedings, 
while the reluctance of an appellate tribunal to overrule a 
conclusion of one who has had the advantage of observing the 
demeanour of parties and witnesses is well known. The 
insecure basis furnished by brief newspaper reports, often no 
more than notes, for criticism of the kind referred to needs 
no emphasis. Some variation in the measure of punishment, 
even for precisely similar offences, is, of course, inevitable, 
and it is not to be expected that all those before whom such 
matters come will view them in exactly the same light. But 
the individual is protected by the maximum penalty set out 
in the relevant statute, and the suggestion that there are 
wide and unjustifiable divergencies in the penalties meted 
out to offenders would, in order to carry conviction, need to 
be supported by more solid arguments than can be derived 
from newspaper cuttings, which, quite properly, find their 
way, into the pages of the non-technical press chiefly for their 
news value. 

Cyclists and Road Accidents. 

THE analysis of some 200,000 road accidents which was 
referred to in these columns last week shows that 16.6 per 
cent. of the fatal, and 23 per cent. of the non-fatal accidents 
occursing during the year ended 31st March, 1937, were 
attributed, in the reports furnished by the police to the 
Ministry of Transport, to pedal cyclists, and while this class 
of road user compares favourably both with the drivers and 
pedestrians, the figures suggest that there is a good deal of 
room for improvement. Giving evidence before the Select 
Committee of the House of Lords on the Prevention of Road 
Accidents recently, Mr. A. L. Dixon, an Assistant Secretary 
of State, Home Office, stated that there was a strong body of 
opinion among the police that there should be some restriction 
of the complete freedom of movement of cyclists on the 
road. The speaker adverted to the possibility of a system of 
registration of cycles, though he expressed some doubt of 
the practicability of its introduction. At the present time 
the cyclist enjoys an enviable freedom both in the use of the 
roads and in the matter of taxation, and for our part we 
should regret any unreasonable curtailment of that liberty. 
The average cyclist is undoubtedly a considerate and 
reasonable user of the roads, but there is a minority whose 
antics, arising from carelessness or worse, are a cause of real 
apprehension and constitute a danger to themselves, to 
pedestrians and motorists. It is to be observed that the most 
frequent cause attributed to pedal cyclists of the accidents for 
which they were considered responsible according to the recent 
statistics was lack of care when turning from one road into 
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another. Most of the accidents arising from this cause 
occurred when the cyclist was making a right-hand turn. 
Cyclists must, therefore, as a class, share with motorists and 
pedestrians some blame for the neglect of ordinary precautions. 
To what extent cyclists are to blame for road accidents is 
not, perhaps, very easy to determine. Some light is thrown 
on the problem by the statistics already referred to, and 
the matter is further elucidated by the evidence given by 
Mr. H. ALKer Tripp, an Assistant Commissioner of Police 
for the Metropolis. According to him one-fifth of the killed 
and nearly one-third of the injured in the Metropolitan area 
were pedal cyclists, and the cyclists were generally to blame. 
Mr. Tripp also alluded to the difficulty occasioned by the 
fact that cyclists who might be responsible for offences on the 
roads could not be traced, and he stated that the Commissioner 
of Police took the view quite definitely that the registration 
and licensing of pedal cyclists would be a considerable help 
towards the reduction of accidents among them. 


Road Traffic Tribunals: Right of Audience. 

THE attention of readers may be drawn to the fact that, 
in response to the joint representations made by the Bar 
Council and The Law Society to the Ministry of Transport 
that the right of audience before Road Traffic Tribunals 
should be restricted to members of the legal profession, and, 
in certain cases, to officials of recognised trade unions, the 
Minister of Transport has stated that he is prepared to make 
the fullest investigation into any case laid before him where 
the proper conduct of proceedings before the Traffic Com- 
missioners or the Traffic Area Licensing Authorities has been 
prejudiced as the result of the case having been conducted 
by a person without legal qualifications. It is stated in the 
March issue of The Law Society’s Gazette that in view of the 
Minister’s offer, the council of The Law Society will be glad 
if members will report to the secretary any case that comes 
to their notice in which the proper conduct of proceedings 
has been so prejudiced, and our readers who are members of 
The Law Society will doubtless be prepared to give any 
information of the kind which may come to their notice in 
the course of their professional activities. 


Tithe Redemption Stock. 

We learn from the current issue of The Law Society's 
Gazette, to which we desire to express our indebtedness, 
that the Tithe Redemption Commission has now received 
from persons claiming the legal estate in fee simple in tithe 
rent-charges, extinguished on 2nd October, 1936, by the 
Tithe Act, 1936, particulars of those rent-charges as required 
by s. 5, and that the commission will in due course proceed to 
determine who are the persons entitled to receive redemption 
stock for compensation in respect of such extinguishment. 
The Commission now invites any person having or claiming 
an estate or interest in any tithe rent-charges extinguished by 
the Act, to submit, not later than 31st March, 1938, particulars 
of such estate or interest, for consideration by the Commission 
in conjunction with the particulars already transmitted by 
the persons claiming the legal estate in fee simple in such tithe 
rent-charges. It is stated that such notifications need not be 
sent in respect of any estate or interest which has been the 
subject of correspondence with the Commission. Any 
particulars and any representations in response to the notice 
should be addressed to the Secretary, Tithe Redemption 
Commission, 90-96, Cannon Street, London, E.C.4. 


Recent Decisions. 

In Beattie, G. v. Beattie, G. H. (The Times, 10th March), 
where a wife petitioner in a divorce suit accepted £15 from 
the respondent, signed a document to the effect that the 
money was to be used for costs and promised the respondent 
that she would not tell her solicitors, Sir Boyp MERRIMAN, P., 
held that in the circumstances the petition was not presented 
in collusion. See Malley v. Malley, 25 T.L.R. 662; Laidler 





v. Laidler, 36 T.L.R. 510. Churchward v. Churchward 
[1895] P. 7, doubted. 

In Maturin, D. R. C. (by her Guardian) v. Attorney-General 
(Maturin and Stone cited) (The Times, 12th March), Hopson, J., 
held that a petition for declaration of legitimacy per subsequens 
matrimonium under s. 1 of the Legitimacy Act, 1926, was not 
barred by the fact that the child must have been conceived 
before the mother obtained her divorce from her former 
husband. 

In Gower, V. F. v. Gower, E. W. (The Times, 15th March), 
where a husband asked the court to make absolute a decree 
nist of divorce which had been pronounced on the petition of 
his wife and the latter contested the application on the ground, 
inter alia, that the husband had failed to pay her taxed costs 
and moved the court to rescind the decree nisi and grant her 
a decree of judicial separation, HeNN Co.iins, J., intimated 
that the wife’s motive was purely financial and made no order 
on her motion, while in view of the fact that the husband’s 
failure to pay the costs was technical and not contumacious 
the learned judge exercised his discretion in the applicant’s 
favour and stated that the case would be in the list a week 
hence for decree absolute. On the former point, see Hunter v. 
Hunter [1934] P. 92, 94; on the latter Leavis v. Leavis [1921] 
P. 299. 

In Ward v. London County Council and Another (The Times, 
15th March), CHartes, J., awarded damages to the occupants 
of a car who were injured in a collision between that vehicle 
and a fire engine. Judgment was entered for the driver of 
the car who, it was intimated, was entitled in passing traffic 
lights which had changed to green as he approached them to 
believe that others would obey the red signal of absolute 
prohibition. Drivers of fire engines were bound to obey traffic 
lights. 

In Société Belge de Betons S.A. and Others v. London and 
Lancashire Insurance Co., Lid. (The Times, 15th March), 
Porter, J., held that the plaintiff contractors who undertook 
certain harbour works at Valencia were entitled under policies 
of marine insurance to recover for a total loss occasioned by 
confiscation of the works without compensation. The original 
seizure by the workmen was for their own purposes, but they 
had the support of the de facto and de jure Government at the 
material time, and there was a “ restraint of peoples ” within 
the meaning of the policy. 

In Compania Naviera Bachi v. Henry Hosegood & Son, Ltd. 
(The Times, 15th March), Porter, J., held that the plaintiff 
shipowners were entitled to a sum claimed as balance of 
freight. After part of the deféndants’ cargo had been unloaded, 
the crew prevented further discharge for a time and the learned 
judge held that the loss was a loss by barratry. 

In Re Hovenden, deceased ; Westminster Bank Ltd. v. 
Royal Hospital for Incurables (The Times, 16th March), 
Stmonps, J., held that legacies of £1,000 each to the Royal 
Hospital and Home for Incurables and the National Benevolent 
Institution with the direction that the respective governors 
should invest the sum “‘ and use the yearly income to provide 
some form of amusement to be settled by a committee of five 
of the patients of each of the said institutions’ were good 
charitable gifts. The hospital intimated that it would 
accept the gift subject to this condition, but the second 
institution, having no patients, was unable to comply with 
it. The gift was held to be one to a charitable institution, 
indicating a general charitable intention, and it therefore 
prevailed although the condition in the particular intention 
could not be carried into effect. 

In Oldschool E. v. Oldschool H. (King’s Proctor Showing 
Cause) (The Times, 17th March), Laneron, J., rescinded a 
decree nisi at the intervention of the King’s Proctor on the 
receipt of an anonymous letter which the learned judge found 
had been written by the respondent and was to the effect 
that the respondent had not committed adultery with the 
woman named, The petition was allowed to remain on the file, 
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Criminal Law and Practice. 


LIMITED COMPANIES AND CRIMINAL 
KNOWLEDGE. 


THE unusual defence was raised in a recent prosecution of 
a limited company under s. 4 of the Betting and Lotteries 
Act, 1934, at Middlesex Quarter Sessions, that the contraven- 
tion occurred without the knowledge of the company (R. v. 
Edmonton Greyhound Racing Stadium, 15th February, 1938). 
Section 4 of the Betting and Lotteries Act, 1934, contains 
certain restrictions with regard to betting on greyhound 
racing tracks and provides in sub-s. (2): “If bookmaking 
is carried on or a totalisator is operated by any person on 
any track in contravention of this section, that person and, 
if he is not the occupier of the track, the occupier also shall 
be guilty of an offence: provided that where the occupier 
of a track is charged with an offence by reason of a contraven- 
tion of this section on the part of another person it shall be 
a defence for him to prove that the contravention occurred 
without his knowledge.” 

Shortly the facts were that the company carried on the 
business of a greyhound racing track and evidence was 
available from a number of bookmakers that betting took 
place outside the permitted times. The defence was that the 
company did not know that betting was going on. The 
bench held that as the secretary knew of the betting the 
knowledge of a servant of the company was the knowledge 
of the company and therefore the company was guilty. 

A useful authority on the question of knowledge by a 
limited company is Griffiths v. Studebaker (1923), 87 J.P. 199, 
where the charge was that of contravening a regulation 
prohibiting the use on the road of a car carrying more than 
two persons in addition to the driver, and the company was 
held liable to conviction although it had instructed the 
driver to observe the regulations. 

The general question of the liability of limited companies to 
prosecution is not infrequently a practical difficulty in dealing 
with the multifarious technical offences which have been created 
in the last hundred years. The Interpretation Act, 1889, 
s. 2 (1), provides that in the construction of every enactment 
relating to an offence punishable on indictment or on summary 
conviction the expression “‘ person ”’ shall, unless the contrary 
intention appears, include a body corporate. This must 
be read in conjunction with the statement of the law by 
Channell, J., in Pearks, Gunston and Tee Ltd. v. Ward {1902} 
2 K.B., at page 11: “ By the general principles of the criminal 
law, if a matter is made a criminal offence, it is essential that 
there should be something in the nature of mens rea, and 
therefore, in ordinary cases a corporation cannot be guilty 
of a criminal offence, nor can a master be liable criminally 
for an offence committed by his servant. But there are 
exceptions to this rule in the case of quasi-criminal offences . . 
the legislature has thought it so important to prevent the 
particular act from being committed that it absolutely 
forbids it to be done ; and if it is done the offender is liable 
to a penalty whether he had any mens rea or not, and whether 
or not he intended to commit a breach of the law. Where 
the act is of this character then the master, who, in fact, has 
done the forbidden thing through his servant, is responsible 
and is liable to a penalty ... It seems to me that exactly 
the same principle applies in the case of a corporation. If 
it does the act which is forbidden it is liable.” It was 
held in that case that the company could be convicted of 
the offence of selling to the prejudice of the purchaser any 
article of food or any drug which is not of the nature, substance 
or quality of the article demanded. 

In Charter v. Freeth & Pocock Ltd. [1911] 2 K.B. 833, a 
limited company was held liable for giving a false warranty 
contrary to s. 20 (6) of the Sale of Food and Drugs Act, 1899, 
and in Griffiths v. Studebaker Limited, supra, a company was 





held liable for overloading a car contrary to the Road Vehicles 
(Trades Licences) Regulations, 1922; see also Monsell Bros. 
v. London and North-Western Railway [1917] 2 K.B. 836, 
where a company was held liable for giving a false account 
with intent to avoid payment of tolls contrary to s. 99 of 
the Railway Clauses Consolidation Act, 1845. 

A contrary intention may appear to the word “ person’ 
including a body corporate by reason of the fact that part 
of the punishment is “‘ being adjudged to be a rogue and 
vagabond”: Hawke v. E. Hulton and Co. Ltd. [1902] 2 K.B. 
93, in which a company was held exempt from the provisions 
of s. 41 of the Lotteries Act, 1823; see also Attorney-General 
v. Walkergate Press Limited and Others, 46 T.L.R. 177; or 
it may appear from the fact that the whole tenor of the Act 
has obvious reference to living persons and not to corporations, 
which cannot compound drugs (Pharmaceutical Society v. 
London and Provincial Supply Association [1890] 5 A.C. 
857), or be of good character or guilty of infamous conduct 
professionally (O'Duffy v. Jaffe [1904] 29 R. 27), or pass the 
final examination of The Law Society (The Law Society v. 
United Services Bureau Limited [1934] 1 K.B. 348). 


> 








The Factories Act, 1937. 


THE new Factories Act, consolidating and amending the 
Factory and Workshops Acts, 1901 to 1929, and other 
enactments, comes into force on Ist July, 1938. The Home 
Office have issued a useful and a timely “‘ guide,” which, in 
conjunction with the edition of the Act by Frazier and Butts, 
will assist those already called upon to advise local authorities 
and occupiers and owners of factories upon the numerous 
changes requisite in the reorganisation of hours and the 
alteration of equipment and in miscellaneous matters. 

The Act is divided into fourteen parts and 160 sections. 
In this article it is proposed merely to indicate a few of the 
more important provisions in Parts I, II, III and XII. 


Framework of the Act. 

Health, safety and welfare: this is the subject-matter of 
the first three parts; in Pt. IV are found special provisions 
relating to health, safety and welfare. Notification and investiga- 
tion of accidents and industrial diseases are dealt with in Pt. V. 
The rules as to the employment of women and young persons 
are set forth in Pt. VI. Part VII states some special applica- 
tions and extensions. Home-work is the subject of Pt. VIII, 
and pjecework of Pt. 1X. The remaining parts deal with the 
working of the Act : Miscellaneous matters (Pt. X) ; Adminis- 
tration (Pt. XI); Offences, penalties and proceedings (Pt. XII) ; 
application (Pt. XIII) ; interpretation (Pt. XIV). 


I. Health. 

Of cleanliness there are two new requirements (s. 1 (a) (4)). 
No distinction will exist between “ factory ” and ‘‘ workshop ” 
or between textile and non-textile factory ; one term only, 
factory, is used. Section 151 defines ‘“‘ factory,” and states 
thirteen classes of premises which are included within the 
term, whether they fall within the general definition, or not. 
To prevent overcrowding, 400 cubic feet per person must be 
allowed (s. 2 (2)) ; concessions are made to workrooms in use 
in July, 1937 (s. 2 (3)). For certain factories the Home 
Secretary may fix a higher figure (s. 2 (4)). Of temperature 
there is a new requirement (s. 3). A standard of adequate 
ventilation may be prescribed (s. 4). In every part of a 
factory sufficient lighting must be maintained (s. 5). Drainage 
of floors, in certain cases, is required (s. 6). Suitable sanitary 
conveniences must be provided, separate for each sex (s. 7). 
The local authorities are to enforce s. 7 and the other health 
provisions (except lighting) in factories in which mechanical 
power is not used (s. 8). The Home Secretary may, in certain 
circumstances, require medical supervision (s. 11). 
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II. Safety. 

In this part there are twenty-nine sections ; in the Act of 
1901 there were nine. The Home Secretary may, by order, 
postpone the coming into force of any particular requirement 
of this part, in the case of factories generally, or any class of 
factory, but not later than Ist January, 1940 (s. 160 (2)). 
Prime movers (s. 12) and every part of transmission machinery 
(s. 13) must be securely fenced, and every dangerous part of 
any other machinery (s. 14). Section 13 provides three new 
safeguards. Unfenced machinery may be approached, but for 
examination only, and then, subject to conditions (s. 15). 
Section 17, construction and sale of new machinery, is new, 
introducing a new offence. Vessels containing dangerous 
liquids must be fenced (s. 18). Upon the cleaning of machinery 
by women and young persons strong restrictions are placed 
(s. 20). Section 21 introduces a new principle, training and 
supervision of young persons working at dangerous machines 
(s. 21). The detailed rules as to hoists and lifts are strengthened 
(s. 22). Cranes and other lifting machines must be of good 
construction, registered, and periodically examined (s. 24). 
Floors, passages and stairs should be of sound construction 
and properly maintained ; handrails for external staircases 
must be provided (s. 25). Safe means of access should also be 
provided, and where a person is liable to fall more than ten 
feet a safe place of employment (s. 26). Section 27 introduces 
precautions against dangerous fumes in confined spaces, such 
as tanks and pits; and s. 28, precautions against inflammable 
dust, gas, or vapour. Elaborate rules are contained in s. 29 
relating to the construction, maintenance and examination 
of steam boilers. New provisions concerning steam receivers 
and air receivers are ss. 30, 31. Sections 34-37 relate to 
means of escape in case of fire. Every factory (as defined in 
s. 34 (13)) must have a precise certificate from the local 
authority as to suitable and unobstructed means of escape. 
A factory furnished with a certificate under the Act of 1901 
must obtain a fresh certificate. If, after the grant of a 
certificate, material extensions or alterations are proposed, 
notice should be given to the local authority, who may 
require the means of escape to be strengthened. From a 
decision or a refusal of the local authority appeal lies within 
twenty-one days to a court of summary jurisdiction, whose 
decision is final (s. 34). Regulations and bye-laws as to means 
of escape may be made by the Home Secretary (s. 35). 
Section 36 specifies safety provisions in case of fire. Doors 
should be easily opened; doors giving exit should open 
outwards. Liftways should be enclosed with fire-resisting 
materials. Fire exits should be marked by a large notice in 
red. Provision must be made for giving audible warning of 
fire in a factory where more than twenty persons are employed 
or where inflammable materials are stored. In the case of 
certain factories, fire instructions as to means of escape and 
as to routine should be given, and the steps will be prescribed 
by the Home Secretary (s. 37). The Home Secretary, in 
particular factories, may require special safety arrangements 
for the prevention of accidents (s. 38). On a complaint by an 
inspector, a court of summary jurisdiction may make orders 
as to dangerous conditions and practices, and interim orders 
on application ex parte by the inspector (s. 39). A similar 
power is given to make orders as to a dangerous factory where 
a process is carried on with risk of bodily injury (s. 40). 


IIT. Welfare. 

This part contains six short sections. 

Adequate and wholesome drinking water must be provided 
accessible to employees, from a public main or other source 
approved in writing by the district council (s. 41). Adequate 
and accessible washing facilities must be maintained; the 
Home Secretary may prescribe a standard or grant exemption 
by regulation (s. 42). This section does not come into opera- 
tion until 1st July, 1939, save where persons are employed in 
lead, arsenic, or other poisonous process or in any process 
likely to cause a skin affection, prescribed by the Home 





Secretary. Accommodation for clothing not worn during 
working hours must also be adequately provided ; a standard 
may be prescribed and exemption granted (s. 43). Facilities 
for sitting should be maintained for female workers whose 
work is done standing, to enable them to rest during work 
(s. 44). All factories must have accessible a first-aid box of 
prescribed standard ; if more than 150 persons are employed, 
an additional box. Each box should be in charge of a respon- 
sible person (trained, in a factory where more than fifty persons 
are employed), readily available during working hours, whose 
name should be posted in the workroom. If there is an 
ambulance room, the chief inspector may grant a certificate 
of exemption from the section (s. 45). The Home Secretary 
has power to make special welfare regulations on the matters 
dealt with in Pt. III, and other matters such as meals, 
protective clothing, rest rooms and supervision (s. 46). 

XII. Offences, penalties and legal proceedings. 

Any contravention of the provisions, or regulations, or 
orders made under the Act is an offence for which the occupier 
of the factory, or the owner (where so provided) is liable. 
If an offence by a company has been committed with the 
consent or connivance of or was facilitated by the neglect of 
one of its officers, he, as well as the company, is liable (s. 130). 
In respect of any offence for which the Act does not provide, 
an express penalty, s. 131 prescribes a general fine of £20 and 
a further fine of £5 a day if the contravention be continued. 
Power of the court to order the cause of contravention to be 
removed, in addition to, or instead of, a fine, is conferred 
by s. 132. Fines in case of death or injury may be imposed 
(subject to specified safeguards), without prejudice to any 
other penalty, up to a limit of £100, applicable, in whole or 
part, for the benefit of the injured person or his family (s. 133). 
If a young person is employed in contravention of the Act, 
the parent may be fined up to a limit of £5, unless the con- 
travention occurred without his consent, connivance, or 
wilful default (s. 134). For the forgery of certificates, false 
entries, and false declarations, a fine of £100 or three months’ 
imprisonment is the penalty, without prejudice to any other 
penalty (s. 135). Where an offence, for which the occupier 
is liable, is actually committed by another person, the latter 
is liable to the same fine (s. 136). An occupier who is charged 
with an offence, may, on giving to the prosecution three days’ 
notice in writing of his intention, have the actual offender 
brought before the court ; if the occupier proves that he has 
used due diligence, and that the offence was committed 
without his consent, connivance, or wilful default, the actual 
offender will be convicted and may be mulcted in the costs, 
and the occupier will be acquitted (s. 137). Section 138 
enables proceedings to be taken against persons who, by the 
Act, are substituted for the occupier or owner. The owner of 
a machine may, instead of the occupier of the factory, in 
certain cases, be liable (s. 139). Section™140 deals with the 
prosecution of offences and the recovery and application of fines. 
Offences must be prosecuted summarily ; fines are summarily 
recoverable. In any proceedings, at either party’s request, 
the court must cause a note to be taken and preserved. 
Proceedings may be begun within three months after a 
statutory report or an inquest. In continuing offences, each 
default is a separate offence. Fines generally will be paid 
into the Exchequer. No person who is a close relation of 
the occupier, or engaged in the same occupation as the 
defendant, may be a member of the court trying the offence. 
If a person is aggrieved by an order made against him, a 
right of appeal lies to quarter sessions (s. 141). Special 
provisions as to evidence are found in s. 142. An entry in a 
register, as required by the Act, made by an occupier or on 
his behalf, is admissible in evidence against him of the facts 
stated ; the omission to make a required entry is evidence of 
a contravention. The county court will have a new power to 
modify agreements between the owner and occupier, for the 
purpose of carrying out requisite alterations (s. 146). Where 
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such alterations are required, the cownty court (in the Act of 
1901, a court of summary jurisdiction) may apportion the 
expenses between the owner and the occupier (s. 147). The 
Arbitration Acts (in the absence of any regulation to be made) 
do not apply to proceedings under this Act (s. 148). 








Company Law and Practice. 


THIS question was recently canvassed in an interesting 
discussion in the Companies Court and 


Who can revealed a somewhat puzzling position so 
Rectify the far as the reported authorities are con- 
Register ? cerned. Can the register of members of a 


company be rectified without recourse to 
the court ? And if so, under what circumstances? There 
are dicta of two learned judges of the King’s Bench Division 
in a fairly recent case which suggest that the directors can 
rectify the register in any case in which they are satisfied 
that a registered member has a right to have his name 
removed. The company, it is said, is not bound to incur 
the trouble and expense of litigation. But if this is good 
law, a very curious position arises, for the directors are, 
in effect, put in the position of the court and it is difficult 
to see exactly what steps any aggrieved person would be 
able or entitled to take if he took the view that the directors, 
although acting bond fide, had proceeded upon wrong principles 
in determining the rights of the parties and had wrongly 
acceded to or refused an application. Would such a person 
then be entitled to go to the court or would the matter 
be finally disposed of ? These are questions which we 
cannot satisfactorily answer. The proposition is, however, 
certainly not entirely false. It is true that in the case in 
the King’s Bench Division the dicta appear to have been 
wholly irrelevant to the decision of the matter in dispute 
before the court, but we have the authority of the House 
of Lords for a somewhat narrower proposition. The House 
has taken the view that in a case where a contract to take 
shares has been induced by a fraudulent misrepresentation 
and the allottee complains, the directors may and are indeed 
under a duty to take the allottee’s name off the register. 
We shall consider this case below and meanwhile merely 
observe that its application appears from another case to be 
restricted to cases into which fraud enters. We cannot 
complete our preliminary survey without adverting to a very 
strong case which arose in circumstances which are no longer 
capable of being reproduced to-day. Shortly, they were 
as follows: Before the passing of the Act of 1900, where it 
was proposed to issue shares credited as fully paid up in 
pursuance of an agreement, the law required the agreement 
to be registered at or before the issue of the shares. If this 
were not done, the shares‘were not paid up and the allottee 
became liable to pay the full nominal amount if and when 
called upon to do so, in exactly the same way as an allottee 
of shares at a discount may now be called on to pay the 
full nominal value of his shares if the issue to him at a dis- 
count is not made strictly in accordance with the provisions 
of s. 47 of the present Act. In a case where—as often 
happened—the contract had not been registered, with the 
result that the allottee was fixed with an unexpected and 
unintended liability, it was held that the directors had power 
of their own motion and without an application to the court 
to cancel the shares and rectify the register. This is a 
particularly strong case as the action of the directors involved 
a reduction of capital. Before, however, dealing with it 
in detail, let us return to the cases first cited and look at the 
judgments there given. 

The most recent case to which I intend to refer is First 
National Reinsurance Company Limited v. Greenfield [1921] 
2 K.B. 260. In form this was an action by a company for 
calls. The defendant contended that he had been induced 





to take the shares by misrepresentations contained in a 
prospectus and that he was entitled to rescission of his 
contract and to rectification of the register. It will be 
seen, therefore, that the question with which this article 
is concerned was not before the court for determination. 
The directors had not purported to rectify the register and 
further on behalf of the company it was said that the 
defendant was precluded from claiming any such relief 
because of his laches and delay. .This argument was success- 
fully put forward in the county court and the matter then 
came before a divisional court of the King’s Bench Division 
consisting of Lush and McCardie, JJ. At the end of his 
judgment the latter of these learned judges said this: “I 
should add this with regard to the rectification of the register 
that an application to the court is only essential when the 
company disputes the right to rectification. There is no 
reason why the directors, if they bond fide agree that a share- 
holder has a right to avoid the contract, should not thereupon 
assent to the rescission of the contract and rectify the register 
in the appropriate manner. An order of the court is not 
necessary in such a case...” Thereupon, Lush, J., who 
had already given judgment, stated that he also agreed that 
where the directors of a company acknowledged that a share- 
holder was entitled to rectification of the register they 
might assent to that being done without the necessity of 
an application to the court. Now this case was decided 
seventeen years ago. Whether or not it has been relied on 
and acted on in practice to a large extent it is impossible 
to say, but the position is certainly not such as to justify 
advising indiscriminate reliance on it for the proposition 
stated in such broad terms by Lush and McCardie, JJ. It is 
significant that the leading text books on company law 
do not cite it as authority for any such proposition and two 
cases cited by McCardie, J., in his judgment do not go nearly 
so far. 

The first of these two cases is the decision of the House of 
Lords in Reese River Silver Mining Company v. Smith, L.R. 
4 H.L. 64. Here again the decision is not exactly in point. 
An application had been made for the removal from the 
register of members of the name of an allottee who alleged 
that he had been induced to take his shares by fraud and 
misrepresentations. The company then went into liquidation 
and the date of the commencement of the winding up fell 
after the presentation of the applicant’s bill, but before the 
decree of the court upon it had been made. In these circum- 
stances the liquidator placed the applicant’s name on the 
list of contributories and the present proceedings were 
concerned with the correctness or otherwise of the liquidator’s 
action in doing so. It was held that inasmuch as the 
applicant’s bill had been filed before the date of the commence- 
ment of the winding up, he had not rightly been placed on the 
list and his name was accordingly ordered to be removed. 
For the purpose of our present inquiry the following passage 
from the judgment of the Lord Chancellor, Lord Hatherley, 
is important: “If in a case of this description the directors 
had committed the fraudulent act of putting a man’s name 
upon the list” [i.e., register of members] “‘ which they ought 
not to have put there and had allotted him shares, so that if it 
turned out to be beneficial it would be competent to the person 
to say: ‘ Now I elect to hold them, because, although coming 
to me by your fraud upon me, I find it is beneficial to me to 
hold them, and you cannot cover your own fraud to prevent my 
so doing,’ in that case the directors could not have taken the 
name off the list without communication with him. But if 
immediately he knows what the directors have done, he says, 
‘I have made up my mind to reject the contract and I assert 
that intention of mine in the plainest and most open manner 
competent to me, by my communication to you insisting upon 
having my name removed, and on your neglecting your duty to 
remove my name I proceed to file my bill to compel you to do 
so ’—I take it that thereupon the contract is at an end and 





5 oOo ee aS eee we le 


a ee or 





March 19, 1938 


THE SOLICITORS’ JOURNAL. 


[Vol. 82] 239 








the gentleman is entitled to have his name removed from the 
list. Because it was the duty of the directors not to wait 
for the filing of the bill, if they knew, as we must assume them 
to have known, that the contract had been entered into upon 
those fraudulent representations. The moment they were 
told that the contract was rejected and that he claimed no 
interest under that fraudulent act of theirs, it was their duty 
to remove his name, which could no longer be retained there, 
the contract being thus avoided, and by that means to 
spare all further controversy.” Lord Westbury was also 
of the opinion that the directors were under a duty to rectify 
the register “ at the time when the bill was filed, at all events, 
if not before.” These are high authorities, but it is to be 
observed that the case before the House was one of fraud 


and that the Lord Chancellor assumed the directors to know ° 


that the contract had been entered into on the faith of their 
fraudulent representations. Is the position the same when the 
claim to rectification arises in some other way ? In principle 
it seems difficult to see why a distinction of this kind should be 
drawn, but it has been suggested in one case that this is so. 
I refer to In re London and Mediterranean Bank ; Wright's 
Case, 7 Ch. 55, which is the other of the two cases referred to 
by McCardie, J., in First National Reinsurance Company 
Limited v. Greenfield, supra. 

The facts in that case were peculiar. The directors of the 
company had issued a prospectus containing an untrue 
statement on the strength of which applications for shares 
were received and shares were duly allotted. The mis- 
representation was not discovered. The Committee of the 
Stock Exchange refused to grant a settling day, whereupon 
a member wrote to the directors claiming a return of the 
deposit which he had paid on application and cancellation 
of the allotment. The directors granted his requests. 
Subsequently, the company was wound up and the mis- 
statement contained in the prospectus came to light. The 
question then arose as to whether the cancellation of the 
allotment was good, since it had been asked for and made 
on invalid grounds. It was held that it was good because 
valid grounds existed which were known to the directors, 
though not then known to the member. The point to be 
observed is that the Lord Chancellor, sitting on an appeal 
from a decree of Vice-Chancellor Wickens, said: “It is 
quite true that without a case of fraud which he could allege 
against the directors, he would not be entitled to demand 
the cancellation of the shares.” And again: ‘‘ They” 
[ie. the directors] “‘ were glad’ and ready enough to annul 
this contract, which they had improperly entered into, and 
which they knew must be annulled against them if legal 
proceedings were taken, and with costs.’ This latter passage 
is illuminating, because it shows that legal proceedings were 
not taken and that the cancellation was etfected solely by 
the directors and not by way of compromise of legal pro- 
ceedings sanctioned by the court. ‘The Lord Chancellor 
was again Lord Hatherley, who a few years previously had 
presided over the House of Lords during the hearing of the 
appeal in Reese River Silver Mining Company v. Smith, supra ; 
and it appears from the two cases taken together that he was 
of the opinion that directors had power themselves to rectify 
the register at the request of a person who had been induced 
by fraud to subscribe for shares and who diligently sought 
his remedy, but that they had no such power in other cir- 
cumstances. The last case which I propose to cite—a decision 
of the Lord Chancellor and a lord justice on appeal from 
an order of the Master of the Rolls a few years subsequent 
in date to the two last cited cases—seems to be irreconcilable 
with those cases. 

This case—Hartley’s Case, 10 Ch. 157—is the one to which 
I referred at the beginning of this article as illustrating a 
position which can now no longer arise. The facts were that 
certain shares had been allotted and accepted as fully paid up 
in pursuance of a contract with a trustee for the company. 





The contract, through inadvertence, had not been registered 
in accordance with the now obsolete provisions of s. 25 of 
the Companies Act, 1867. Upon discovery of the omission 
and notwithstanding that in consequence the allottee had 
become liable in law to pay the full amount of the shares 
in cash, the directors cancelled the shares, removed the 
allettee’s name from the register and then registered the 
contract and issued fresh shares to the allottee. On the 
company being wound up, it was sought to make the allottee 
a contributory in respect of the shares which had been 
cancelled. The Master of the Rolls and the Court of Appeal 
in Chancery successively held that the directors had power 
to do what they had done. Lord Cairns, L.C., said that, 
“in order to invalidate such a transaction, the special liqui- 
dator must either show that it was not bond fide, or that 
there were circumstances which gave him a right to undo 
what wasdone.”’ Sir G. Mellish, L.J., agreed that the directors 
were competent to act in this way ‘* whether it was a mistake 
of law made in ignorance of the requirements of the Act, 
or a mistake of fact as to the agreement being registered.” 

And there, so far as the authorities are concerned, the 
matter rests. To act on Hartley’s Case and to grant relief 
to a registered member in such a way as to involve a reduction 
of capital (though apparently this is precisely what was there 
done) would—to say the least—be a doubtful and dangerous 
proceeding. For the rest, there is strong authority in favour 
of the propriety of directors taking off the register the name 
of a person whom they have fraudulently induced to take 
shares; but where there is no fraud there are conflicting 
dicta, Lord Hatherley apparently not granting the directors 
this power and being opposed by the more recent view taken 
by Lush and McCardie, JJ. In the state of the authorities 
so revealed, directors would be well advised to walk warily 
and in doubtful cases to leave the applicant to his remedy 
by motion or action against the company. If the directors 
consider that the applicant has a good case, there is nothing 
to prevent them from compromising the proceedings and 
safeguarding themselves by having the compromise sanctioned 
by the court. 








A Conveyancer’s Diary. 


THE question which I propose to discuss in this “ Diary ” 
is one which raises some difficulties of 


General construction upon which the authorities 
Testamentary do not seem'to be very clear. 

Powers When a testator having a general power 
Exercised of appointment makes a general residuary 
by Residuary devise or bequest in favour of persons who 


Gifts. are objects of the power and by reason of 
one of the objects in whose power the 
appointment is made predeceasing the testator, or where, for 
some other reason, the appointment partially fails, is the result 
of that that the share or interest so failing results to the 
testator and passes as part of his estate, or does that share or 
interest pass to those entitled in default of appointment 4 

The answer to that question turns upon the construction 
of the will as to whether the testator intended to make an 
appointment which should be effective to make the property 
his own for all purposes, or whether the appointment was only 
for the limited purposes of the appointment in fact made. 

The general rules seems to be that where a testator in 
exercise of a general power makes a general residuary devise 
or bequest to trustees upon trust for certain persons and the 
trusts in favour of some of such persons should fail (as by 
some of them predeceasing the testator) the appointment to 
the trustees will be good and there will be a resulting trust 
to the testator and the persons taking in default of appoint- 
ment will not be entitled (see Wilkinson v. Scheider (1870), 
9 L.R. Eq. 423). 
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If, however, the residuary gift is a direct one to objects of 
the power, the general rule is that the share or interest which 
has lapsed or failed will belong to the persons entitled in 
default of appointment and there will be no resulting trust 
to the testator. 

That is shown by Re Davies (1871), 13 L.R. Eq. 163. In 
that case a testatrix by her will, after declaring that all her 
just debts, funeral and testamentary expenses should be 
paid, and bequeathing pecuniary legacies, proceeded as 
follows: “I give and bequeath all the rest residue and 
remainder of my moneys in the funds and all my personal 
estate wheresoever and whatsoever of which I shall die 
possessed or have any title to or interest in” to certain 
persons in equal shares. The testatrix was the donee of a 
general testamentary power of appointment under the will 
of her husband, and some of the persons to whom her residuary 
estate was bequeathed having predeceased her, it was held 
that the general residuary gift in her will did not operate to 
make the property the subject of the appointment part of her 
estate, but that the lapsed shares devolved upon the persons 
entitled in default of appointment. 

If the matter stood there it would be simple enough. If 
the appointment be to trustees upon trust for persons, some 
of whose shares lapse, then the lapsed shares result to the 
testator’s estate, but if the appointment be direct without the 
intervention of trustees, the lapsed shares go to the persons 
entitled in default of appointment. 

That, however, is not if an intention can be gathered from 
the will that it was the intention of the testator to make the 
property pass as his own even though the appointment be 
direct. Thus, in Re Ickeringill’s Estate (1881), 17 Ch. D. 151, 
a testatrix having a general power of appointment and who 
was not seised or possessed of any property of her own, made 
a general devise and bequest of all her estate to two persons, 
one of whom predeceased her, it was held that the lapsed 
share formed part of the estate of the testatrix, there being 
sufficient indication that the testatrix had treated the property 
the subject of the power as her own. 

It appears also that where a donee of a general power of 
appointment, in making a residuary devise and bequest, refers 
to property over which he has a power of appointment or 
uses the word “appoint” in the gift, that will show an 
intention to make the property his own and prevent any 
lapsed share from passing as in default of appointment (see 
Coxon v. Rowland [1894] 1 Ch. 406; Re Marten [1902] 1 Ch. 
314). It is, consequently, desirable to insert in residuary 
gifts the words “or over which I have a general power of 
appointment ” as a matter of common form. 

A case in which it was held that the donee of the power, in 
making a general residuary bequest, had not indicated an 
intention to make the fund the subject of the power his own 
for all purposes, but only for the limited purposes of the 
appointment, is Re Boyd [1897] 2 Ch. 232. 

In that case a testatrix who had a general power of appoint- 
ment over a sum of £5,000, after reciting the power, bequeathed 
the said sum and also all the residue of her estate equally 
between eight persons by name, and appointed an executor. 
By a codicil the testatrix gave various legacies out of her 
“own monies,’ and by another codicil she referred to the fact 
that she had by her will given “ a certain fund therein named,” 
and also the residue of her estate to the said eight persons. 
The testatrix was possessed of considerable personal estate of 
her own. Two of the appointees predeceased the testatrix. 
It was held that the testatrix had not indicated a sufficient 
intention to make the £5,000 her own for all purposes, and 
consequently, that the lapsed shares in the appointed fund 
passed as in default of appointment. 

In the course of his judgment in that case Romer, J., said : 
“In the present state of the autnorities the question I have to 
decide is by no means an easy one. The principle to be 
applied to all the cases of this class is clear. I have to 





ascertain whether the donee of the power meant, by the 
exercise of it, to take the property dealt with out of the 
instrument containing the power for all purposes or only for 
the limited purposes of giving effect to the particular disposi- 
tion expressed. The difficulty lies in the application of the 
principle.” 

The latest case is Re Van der Byl [1931] 1 Ch. 216. The 
facts in that case were that, under a will of a testator, who died 
in 1890, A.V.B. had a general testiimentary power of appoint- 
ment over a share of her residuary trust estate. There was a 
provision that in default of appointment the unappointed 
share should be held in trust for the persons who at the death 
of A.V.B. would be entitled to her estate under the Statutes 
of Distribution. A.V.B., by her will, appointed her sister, 
1.C.G., her executrix, and directed that all her debts and 
funeral expenses should be paid, and after giving certain 
pecuniary legacies, she gave “all the remainder of my 
property to my sister I.C.G. to be disposed of as she thinks 
fit at her death.’ A.V.B. died, a spinster, in 1929, but as the 
husband of I.C.G. had witnessed the will, the residuary gift 
could not take effect. Luxmoore, J., held that the testatrix 
had shown an intention of taking the property subject to the 
power of appointment out of the instrument creating the 
power, by treating it as forming one mass with her own 
property. It passed therefore to the persons entitled to the 
estate as on an intestacy. 

It is difficult to distinguish this case from Re Davies, and 
the decision does not seem to make the difficulty expressed 
by Romer, J., in Re Boyd, any the less. In fact, it appears 
to me to increase it. 





Landlord and Tenant Notebook. 


From the point of view of this “ Notebook,” changes in the 
law effected by legislation can be divided 





Effects into three classes. There are those brought 
of Recent about by statutes dealing solely or mainly 
Agricultural with the relationship of landlord and tenant, 
Legislation. such as the Rent, etc., Restrictions Acts ; 

Landlord and Tenant Act, 1927; and the 
like. Then there are modifications introduced by Acts of 


Parliament concerned mainly with some other branch of the 
law, but necessarily affecting the relationship mentioned, 
e.g., Rating Acts and Housing Acts. Lastly, very minor 
alterations are sometimes made in the law of landlord and 
tenant merely incidentally to some major changes in the law 
relating to matters not concerning them as such. Statutes of 
the kind first mentioned generally require more than one 
article each; those of the second denomination can be 
adequately discussed in one issue. Minor changes of the third 
variety are of limited importance, and yet it seems unfitting 
that the “‘ Notebook ” should ignore them ; hence I propose 
to discuss, in this article, certain of the legislative changes 
of the past few years contained in sections of certain statutes 
in which one might not expect their presence. 

Country practitioners, at all events, should have some 
knowledge of such matters as are provided for by s. 13 of the 
Wheat Act, 1932; by ss. 16 and 19 and ss. 20 and 47 of the 
Livestock Industry Act, 1937, and by s. 5 of the Agriculture 
Act, 1937. The Wheat Act, 1932, according to its lengthy 
heading, seeks to achieve a number of associated objects : 
to secure to growers of home-grown millable wheat a standard 
price and a market therefor is but one of these, the rest relating 
to quota payments and the purchase of unsold stocks and 
‘purposes connected with the matters aforesaid.” The 
earlier sections provide for deficiency payments to registered 
growers when the average price in a cereal year (Ist August 
to 31st July) is less than the standard price, each grower being 
entitled to such a payment in respect of every hundredweight 
of wheat of his own growing sold by him. 
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Farms may, of course, change hands in the course of a 
cereal year; and the question who is entitled to deficiency 
payment when either custom or agreement compels the outgoer 
to leave wheat harvested by himself on the premises is dealt 
with by s. 13 (2). The answer is that any such wheat sold 
within six months of the change of occupation is deemed to 
be of the outgoer’s growing. It may be observed that the 
wheat must have been harvested by the outgoer, who may 
not have sown it, e.g., if he was one who soon took a dislike 
to the place. 

The question of the effect on an outgoer’s rights to com- 
pensation by law or custom in respect of wheat growing or 
grown from “ his landlord or the incoming occupier ”’ is dealt 
with in s. 13 (3): deficiency payments are to be taken into 
account in assessing such compensation. Customs as to away- 
going crops vary considerably in different parts of the country, 
and so do methods of valuation ; this enactment introduces a 
new factor when the right is so founded. But it is a little 
surprising that the statute should expressly encourage outgoing 
tenants to look to incomers instead of to their landlords for 
compensation. That such customs exist cannot be doubted, 
but that they cannot be supported has been demonstrated 
by the Agricultural Holdings Acts as well as by the courts 
(see the “‘ Notebook ” in vol. 79, p. 978). 

The registered grower tenant who may suffer the misfortune 
of having wheat sold by virtue of a charge or under a distraint 
is benefited by s. 13 (1), which enacts that the grower shall, 
to the exclusion of chargee or distrainor, be entitled to the 
deficiency payments. In the case of distress this provision is 
perhaps useful, for though goods distrained remain the 
property of the distrainee until the last moment (see Iredale 
v. Kendall (1878), 40 L.T. 362), so that the sale transfers the 
property from the tenant direct, yet the statute saves possible 
argument on the question whether this means that he sold 
them. The essence of a contract of sale, as of any other 
contract, is agreement of both parties. 

The modification of the general law effected by the Live- 
stock Industry Act, 1937, is of limited application. This 
statute is also headed by a long statement setting forth its 
objects, and they include “ regulating the holding of livestock 
markets’ and, as is to be expected, “ purposes connected 
with the matters aforesaid.” Part IV of the statute is devoted 
to livestock markets, and provides for possible reduction in 
their number by orders which may specify the several premises 
in a specified area which may be used for holding markets 
and directing that no other premises in that area shall be used 
for such a purpose. These orders are made by the Livestock 
Commission, created by earlier sections of the Act. Sections 20 
and 47, then, constitute a miniature Rent Restrictions Act 
for livestock markets, the legislature having appreciated 
that the shortage might enhance values. If, then, the Com- 
mission is satisfied that that is desirable to prevent interested 
persons from taking undue advantage of their position, and 
after giving them a reasonable opportunity of making 
representations, it may, with the approval of the Minister of 
Agriculture and Fisheries, make an order limiting the amount 
of the rent of the premises ‘‘ or other consideration payable ” 
and of any premium, etc., payable as a condition of the grant 
of the lease. 
similar orders (s. 20). 
higher premium than what is fixed may recover the amount 
as a debt due from the payee (s. 47). 

The same part of the Act provides for “‘ improvement 
notices” (s. 16 (3)) upon the owners of market premises, 
requiring them to construct, extend, provide, execute, 
demolish or remove buildings, structures, etc. ‘‘ Owner” 
means the person receiving the rack rent on his own account 
or as agent or trustee, or who would receive it if the premises 
were let. The definition is the familiar one used in the Public 
Health Act, 1875, s. 4, and similar enactments, and the 


dangers to which, e.g., rent-receiving solicitors may be ! 





Such orders may be varied or revoked by | 
A tenant who pays more rent or a | 


exposed have been illustrated by Watts v. Battersea Borough 
Council [1929] 2 K.B. 63, C.A. Non-compliance with these 
notices entitles the Commission to effect the alterations etc., 
at the owner’s expense. 

Section 19 of the statute may enable the owner, when the 
market premises are let, to recover all or part of the expenses 
incurred or recovered from his tenant by taking proceedings 
in the county court. The court is, in effect, given the same 
discretion as under the Factory and Workshop Act, 1891, 
ss. 7 (4), 14 (4) and 101 (8) (see now the Factories Act, 1937, 
s. 146) : to make such order as it considers “ just and equitable 
in the circumstances of the case, having regard to the terms 
of any contract between the parties.” The effect of this 
provision can be studied in the judgments in Monro v. 
Burghclere (Lord) [1918] 1 K.B. 291, and Horner v. Franklin 
[1905] 1 K.B. 479, C.A. The terms of the lease are part of 
the circumstances of the case, and the latter include any 
knowledge that legislation of this kind might be expected. 

In the same year the Agriculture Act, 1937, was passed, 
having among its objects ‘“ to assist farmers to increase the 
fertility of their land,” and seeking to achieve that aim by 
land fertility schemes, under which contributions may be 
made towards the cost of acquiring and transporting lime and 
basic slag for the purpose of applying it to agricultural land. 
The definition of “ agricultural land ” (in s. 32) is wider than 
that of “holding ”’ in the Agricultural Holdings Act, 1923, apart 
from the fact that there is no limitation as to tenure ; for 
“ agricultural land ” is to include land used for the purpose of 
poultry farming and allotments and allotment gardens within 
the meaning of the Allotments Act, 1922, which latter are 
expressly excluded from the Agricultural Holdings Act, 1923. 
But the person entitled to the contribution is the occupier, 
who may, of course, be tenant of an agricultural holding 
within the Agricultural Holdings Act, 1923, and thus be 
prima facie entitled to compensation for improvements by 
the liming of land: Sched. I, (23), apart from consent of or 
notice to his landlord. However, in the ascertainment of the 
amount of compensation for improvements there shall be 
taken into account “ any benefit which the landlord has given 
or allowed to the tenant in consideration of the tenant 
executing the improvements” (Agricultural Holdings Act, 
1923, s. 1 (2) (a)), and the Agriculture Act, 1937, s. 5, deals 
with the situation by enacting that the contribution shall be 
taken into account as if it had been a benefit allowed to the 
tenant by the landlord in consideration of his executing the 
improvement, and that the compensation “shall be reduced 
accordingly.” ‘ 
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Our County Court Letter. 
WARRANTY ON SALE OF BULL. 


In a recent case at Oxford County Court (Harbour v. Taylor), 
the claim was for damages for breach of warranty on the 
sale of a bull. The items were: £19 in respect of the difference 
between the price of the bull and its value ; £2 2s. in respect 
of veterinary inspection fees; £4 5s. as the cost of keeping 
the bull for seventeen weeks at 5s. a week. The lost gallonage 
of milk, in respect of cows which the bull failed to serve, was 
valued separately in three items, viz., £51 3s. 9d., £54 8s. 2d., 
and £32 17s. The total claim was £163 15s. 1ld., but the 
amount in excess of £100 was abandoned. The plaintiff's 
case was that in February, 1937, he agreed to buy a pedigree 
bull for £20, payable as to £4 in cash and the balance by 
means of a bull, valued at £16, previously owned by the 
plaintiff. It was an express condition that the bull, supplied 
by the defendant, should be sound and straight, and suitable 
for stock-breeding. The bull was unsuitable for this purpose, 
as it suffered from partial paralysis. On being slaughtered, 
it was found to have a fractured vertebra. The defence was 
that the bull was in good store order, and there was no 
difficulty in loading it into the van. Had there been any 
defect, as suggested, the lack of co-ordination would have 
been noticed during delivery by the cattle transporter. The 
injury might have been sustained subsequently, e.g., by the 
bull slipping in the yard while serving a cow. His Honour 
Deputy Judge Shewell Cooper held that there had been a 
warranty, which had been broken by the bull having been 
delivered with some kind of fracture. The plaintiff had 
abandoned the claim for loss of milk, during the trial, but he 
could also have mitigated his loss by obtaining another bull. 
Judgment was given for the plaintiff for £25 and costs. 


BOOKMAKERS’ PARTNERSHIP. 


In a recent case at Kidderminster County Court (Morrell v. 
Onslow), the plaintiff's case was that in March, 1936, he had 
entered into a verbal agreement with the defendant for a 
partnership in a bookmaking business. Shares were to be 
equal, but disputes arose, and the plaintiff served notice of 
termination of the partnership. The respective accountants 
for the parties had been unable to agree, and the action was 
begun claiming accounts and inquiries. The defendant’s case 
was that he also had served notice to terminate the partner- 
ship. At the plaintiff's instance, the matter had been 
investigated by Tattersalls, who held that the plaintiff had 
not proved his claim. A counter-claim by the defendant had 
also been dismissed, and his wish was to obtain a settlement 
of the affairs of the partnership. His Honour Judge Roope 
Reeve, K.C., held that, as the business of the partnership 
was credit bookmaking, it was not illegal. The court therefore 
had jurisdiction, and judgment was given that, by consent, 
the business stood dissolved as from the 7th June, 1937, as 
regards the Kidderminster branch, and as from the 9th July, 
1937, as regards the Blackheath branch. Accounts, so far 
as legally possible, to be taken by the registrar, and costs of 
the action, up to the day of hearing, to be paid out of the 
assets. If the latter were insufficient, the costs were ordered 
to be paid by the parties equally. It is to be noted that 
the Gaming Acts do not make betting illegal, if carried on in 
a manner not prohibited, e.g., on a credit system. An 
account between bookmakers was therefore directed in Keen 
v. Price [1914] 2 Ch. 98. In that case there was no claim 
for profits, but such a claim succeeded in Harvey v. Hart 
[1894] W.N. 72. 





Mr. William John Dock, solicitor, of Balham and Bedford 
Square, W.C., left £12,994, with net personalty £11,959. 
He left £25 to the National Children’s Home and Orphanage 
and £25 to St. Peter’s Presbyterian Church Sunday School, 
Beechcroft Road, S.W. 





To-day and Yesterday. 
LreGaL CALENDAR. 


14 Marcu.—On the 14th March, 1629, there died at the 
age of seventy-eight, the Earl of Marlborough, 
whom Milton praised as :— 
“ . . . that good Earl once President 
Of England’s Council and her Treasury, 
Who lived in both unstained_with gold or fee 
And left them both more in himself content.” 
Before attaining those offices and his peerage he had been 
Chief Justice of the King’s Bench for nearly three years, a 
position to which he was promoted when he was already 
over seventy. Despite Milton’s praise, his chief distinction 
seems to have been as a nonentity. 


15 Marcu.—In 1823, John Curwood, a senior member 
of the Home Circuit, having inherited a 
small estate in Worcestershire, applied to be transferred 
to the Oxford Circuit so that he might look after his practice 
and his property simultaneously. The circuit met him with 
an absolute “no,” on the plea of professional custom, and a 
wrangling correspondence closed with a letter from him, dated 
the 15th March, threatening to submit the matter to the 
profession at large. His resolution was rewarded, for the 
next year’s Law List shows the transfer as effected. 


16 Marcu.—On the 16th March, 1829, William Kennedy, a 
trooper in the 5th Dragoon Guards, was tried 
at the Dorchester Assizes for the attempted murder of the 
Rev. Henry Willoughby. The clergyman had been riding home 
on a dark November evening, when a strange man had fired a 
pistol at him, severely wounding him in the chest. By the 
flash of the powder he had seen a military uniform, and then 
his horse had bolted with him. A great deal of circumstantial 
evidence pointed to the guilt of the prisoner, who had been 
absent from barracks at Weymouth at the time of the crime. 
He was found guilty and sentenced to death. 


17 Marcu.—On the 17th March, 1817, Lord Eldon gave 
judgment in the case of Shelley v. Westbrooke 
(Jacob 266), defeating the attempt of the poet to secure the 
custody of his children from the relations of his dead wife. 
“ This is a case,” he said, “in which the father’s principles 
cannot be misunderstood, in which his conduct, which I 
cannot but consider as highly immoral, has been established 
in proof and as the effect of those principles.” So the 
atheistic poet gained no more support from the Court of 
Chancery than the unhappy Strephon in a later leading case. 
18 Marcu.—On the 18th March, 1789, a batch of burglars 
and coiners were hanged before the debtors’ 
door at Newgate. “ They behaved in a decent manner and 
seemed fully sensible of their unhappy situation.” They 
were brought on to the scaffold at half-past seven and turned 
off at a quarter-past eight. After that there was an unusual 
spectacle, for a woman condemned to death for coining was 
brought out to be burnt. This punishment had now reached 
the merciful stage of standing her on a stool against the stake 
to which she was fastened by the neck. Withdrawal of the 
stool meant strangulation. After death the fuel was lighted. 
19 Marcu.—On the 19th March, 1796, Mr. Serjeant Bond 
died of rheumatic fever at his house in 
Lincoln’s Inn Fields. 
20 Marcu.—On the 20th March, 1828, Jane Scott, who 
had already been acquitted of the murder of 
her father, was tried at the Lancaster Assizes for poisoning 
her mother with arsenic. During the hearing she was calm, 
but at the verdict of “ Guilty ” she burst into tears, begging 
the judge to transport her and save her life. She was duly 
executed, having confessed before her death to both the 
murders, as well as those of her illegitimate child and her 
sister's. She had killed her parents by poisoning their 
porridge in order to inherit their property and get married. 
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THE WEEK’s PERSONALITY. 


Mr. Serjeant Bond died at the relatively early age of 
forty-six comforted by the attentions of his recently wedded 
wife, ““ whose amiable manners and affectionate conduct to 
her husband in sickness and in health merit the highest 
encomiums.” Bond was first and foremost a jury advocate, 
and even his obituary had to admit that “his oratory was 
not always perfectly Ciceronian.” His style in fact was 
homely and humorous and well designed to please the 
ordinary man. To Surrey jurymen he always made a point 
of speaking affectionately of ‘‘ my native county,” for he was 
born at Farnham, and many a jury was known to declare its 
verdict: ‘‘ We finds for Serjeant Bond and costs.” His 
politics tended towards the Left, and at the beginning of the 
French Revolution he and Erskine visited Paris, attending 
the debates of the Convention where they were assigned 
distinguished seats by the President. Shortly before his 
death he had been made a King’s Serjeant, and his elevation 
to the Bench was confidently expected, for despite his popular 
methods of pleading he was also an able and industrious 
lawyer. 


A GREAT DEFENDER. 


The recent death of Mr. Clarence Darrow, at the age of 
eighty, robs America of her most famous advocate, a master 
in the art of defence, who could boast that he had represented 
more than a hundred men accused of murder and not one of 
them had been executed, a record probably unique in any 
country. So quick was his intuition of the reactions of juries 
that he was said to be able to tell which of the twelve men in 
the box were for him and which against. At once quixotic 
and cynical, his personal appearance was as untidy and 
neglected as his personal magnetism was extraordinary. 
He was the worst-dressed man at the American Bar. His 
striking face was heavily lined. Not many years ago when 
he sat for a photograph, the photographer ventured to 
rejuvenate the portrait by taking out the wrinkles, but Darrow 
would have none of this. ‘Hell! Put ’em back,” he 
exclaimed. “I’ve been fifty years getting those wrinkles. 
Don’t rob me of them now.” 

Irish Assizes AGAIN. 

After a lapse of seventeen years the High Court judges in 
Ireland have resumed their tours of assize though shorn of 
their former criminal jurisdiction and only for the purpose 
of determining appeals from the Circuit Courts by the old 
system of a re-hearing of the witnesses. The step is said to 
have given great satisfaction to litigants and to the legal 
profession, but some of the old tales one hears of the erratic 
methods of procedure in these matters makes one hope that 
there may be some change in the spirit in which they are 
approached. There was, for example, the famous ‘‘ Pether ” 
O’Brien, who being anxious one day to get away early to 
keep a dinner engagement settled down to dismiss the 
remaining county court appeals without paying any attention 
to them. In the last case, as each of the plaintiff’s witnesses 
appeared, he exclaimed: ‘‘ Do you expect me to believe this 
story? Go down. There is no need to have you cross- 
examined.” Finally, he looked up and saw a huge man being 
sworn. ‘‘ Why do you thrust this great creature before 
me?” he cried. “‘ Do you think that I will believe one word 
that he is going to say ? Perjury is stamped upon his brow.” 
Up jumped the defendant’s counsel protesting: ‘‘ Oh, my 
lord. This is my client, the defendant.” ‘‘So this is the 
defendant ?”’ said the judge furiously. ‘‘ Very well. I will 
decree him for £20.’ And off he went to his dinner leaving 
the defendant no redress. 





Mr. Joseph Solomon, solicitor, of Finsbury Pavement, E.C., 
- of Dorset Square, W., left £16,219, with net personalty 
5,889. 





Notes of Cases. 
Court of Appeal. 


In re Warwick’s Settlement Trusts; Greville Trust 
Company v. Grey. 


GREENE, M.R., MacKinnon and Crauson, L.JJ. 


¥ 18th February, 1938. 
SETTLEMENT—LAND CHARGED WITH JOINTURE AND INTEREST 
oN PartTiES—DEFICIENCY oF INCOME—FULL PAYMENT 


BY ASSIGNEES OF TENANT FoR LirE—CLAIM TO BE RE- 
COUPED FOR EXPENDITURE OF THEIR OWN MONEYS. 
Appeal from a decision of Farwell, J. (81 Sox. J. 397). 


By a settlement made in 1909, the sixth Earl of Warwick, 


‘then Lord Brooke, charged certain estates to which he was 


entitled in reversion expectant with the payment of a jointure 
to his wife and with portions for the children of his marriage 
together with interest thereon. Having succeeded 'to the title 
and the estates, he made his will in 1924, bequeathing the estates 
charged to trustees, directing that till after a period of twenty 
years from the death of the survivor of certain specified lives 
they should hold the settled hereditaments for the person 
who should for the time being be Earl of Warwick, in each 
case during his life, and after the expiration of the period 
in trust for the person who should at that time be Earl in 
tail male. He died in 1928 and his eldest son succeeded to 
the title and the property. In 1932, being then of full age, 
he entered into an agreement with the plaintiffs, an unlimited 
company, to sell them his equitable life interest, the com- 
pany undertaking to discharge all outgoings and liabilities. 
In the three following years, the rents and profits were not 
sufficient to pay in full the jointure and the interest charged 
on the estates, but, voluntarily and without any notice to 
the persons interested in the estate, they paid the deficiency 
out of other moneys belonging to them. Farwett, J., 
refused the plaintiffs a declaration that they were entitled 
to recoupment out of corpus, holding the question to be 
future and hypothetical. 

GREENE, M.R., dismissing the plaintiffs’ appeal, said that 
the first question was whether where the rents of a settled 
estate were insufficient to keep down an incumbrance charged 
on income and corpus but primarily to be discharged out of 
income and the tenant for life himself made up the deficiency, 
he could keep the charge alive for his own benefit so as to 
have an immediate right against corpus, or whether he must 
wait till the termination of his life estate to see whether 
on a final account between income and corpus any balance 
was due to him. When a limited owner paid off without 
personal obligation an incumbrance on the corpus of settled 
property he could keep it alive for his own benefit. In the 
absence of any contrary indication, his intention to do so 
would be presumed : Adams v. Angell, 5 Ch. D., at p. 645 ; 
Thorne v. Cann [1895] A.C., at p. 18. He did not become 
entitled in an account between himself and the remainder- 
man to be recouped but the incumbrance was kept alive 
for his benefit. The same thing happened when an absolute 
owner paid off a charge, though there some indication of 
intention to keep it alive was generally required. Those 
interested in corpus had no equity to object to the limited 
owner’s exercise of the right he so acquired. The limited 
owner’s position in equity was the same as that of an assignee 
of the charge. He got no more and no less than the rights 
against corpus conferred by the charge. Keeping it alive 
for his benefit meant that. Here the plaintiffs had to keep 
down the charges out of income so far as it was sufficient. 
If they had recourse to capital to make good a deficiency in 
any year, they had to reimburse it out of surplus (if any) 
in subsequent years. It had been argued that a tenant for 
life’s right to keep the charge alive for his own benefit was 
a mere right to the balance due to him after so reimbursing 








232 


THE SOLICITORS’ JOURNAL. 


March 19, 1938 








capital, being merged in a general accounting equity between | was implemented by the Carriage by Air Act, 1932, whereby 


him and the remainderman, so that he could not obtain 
payment during his life. But that confused two separate 
equities. The remainderman’s equity to have surpluses 
applied to making good to corpus what had been taken from 
it to meet a deficiency was independent of and unaffected by 
the tenant for life’s right to keep alive for his own benefit a 
charge or corpus which he had paid off. There was no 
justification for postponing the exercise of the tenant for 
life’s rights on the chance that in some future years there 
might be surplus income for which he would be liable to 
account. The principle on which a limited owner was entitled 
to keep alive a charge for his own benefit applied to the 
case where the charge was, as between tenant for life and 
remainderman, primarily a continuing charge on income: 
Kensington v. Bouverie, 7 H.L. Cas. 557. But in this case 
the first indication of intention to keep alive the charge was 
in the issue of the originating summons in May, 1936. In the 
affidavit in support of the summons it was said that the 
plaintiffs made the payments to prevent the enforcement of 
the deficiency against the estates, to the income of which 
they were entitled. There were compelling reasons for 
inferring that they made the payments without thought 
of keeping the charges alive in their favour. Even assuming 
that in the case of such charges as this a presumption of an 
intention to do so arose from the mere fact of payment, it 
was, on the facts of this case, rebutted. 

MacKinnon, L.J., agreed in dismissing the appeal, without 
expressing an opinion on the point on which Clauson, L.J., 
did not assent to the view of Greene, M.R.. 

Ciauson, L.J., agreed in dismissing the appeal, but left 
open the question whether, if the plaintiffs in making such 
payments manifested an intention to keep alive the charge, 
they would be in a position immediately to enforce it, 
adding that he would hesitate to recognise such a principle. 


CounsEL: Radcliffe, K.C., and A. Mathews ; Roxburgh, 
K.C., and L. W. Byrne ; Danckwerts ; G. P. Slade. 

Souicirors: Frere, Cholmeley & Co.; Tarry, Sherlock 
& King. 


[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Philippson v. Imperial Airways Ltd. 
L.JJ. 3rd March, 1938. 
Arr CarrRiAGE—Loss or Goops—CLaim By ConsiGNor— 


INTERNATIONAL CARRIAGE—CONTRACT MADE IN ENGLAND 
—CONVENTION OF WARSAW. 


Greer, Slesser and Clauson, 


Appeal from a decision of Porter, J. (81 Sox. J. 590). 


In March, 1935, the plaintiff, a Brussels firm, handed to the 
defendants for carriage from London to Brussels a box 
containing gold coins, on the terms of a consignment note 
which provided (inter alia) that ‘‘ the general conditions of 
carriage of goods are applicable to both internal and inter- 
national carriage.’ Those conditions were based on the 
Convention of Warsaw, 1929, in so far as concerned inter- 
national carriage within the special meaning of the Convention. 
By an exceptions clause in the contract, it was provided 
that in case of loss, any action must be brought within two 
years, unless the contract was not within the category of 
“international carriage,” in which case the action had to 
be brought within six months. The box and its contents 
having been stolen at Croydon Aerodrome, the plaintiffs 
commenced an action in February, 1936, to recover £10,600 
and interest in respect of the loss. The Warsaw Convention 
was an agreement entered into by the representatives of several 
states (including Great Britain and Belgium) for the unifica- 
tion of certain rules relating to international carriage by air. 
After its ratification by five of the high contracting parties, 
Great Britain ratified it and it came into force so far as she 
was concerned in May, 1933. Belgium did not become a 
party to it till October, 1936. 





Great Britain’s ratification 
i 


the Convention was given force of law. “ International 
carriage ” was defined by art. 1 (2) of Sched. (1) of the Act 
as any carriage in which according to the contract made 
by the parties, the place of departure and the place of destina- 
tion, whether or not there be a break in the carriage or a 
transhipment, are situated either within the territories of 
two high contracting parties or within the territory of a 
single high contracting party, if there is an agreed stopping 
place within a territory subject to the sovereignty of another 
power, even though that power is not a party to the Con- 
vention. Porter, J., dismissed the action. 

Greer, L.J., dismissing the plaintiff's appeal, said that 
the parties had made the contract on the basis that there 
was to be found in the Warsaw Convention something 
defining “‘ international carriage,” and neither could now 
contend that there was not anything therein defining it 
beyond controversy. What was meant in the Convention 
by ‘‘international carriage” was carriage between two 
countries who had ratified the Convention. The Act put 
an end to any question which might arise as to which countries 
the Convention should be regarded as applying to. 

SLessEr and Ciauson, L.JJ., agreed. 

CounsEL: Sir Robert Aske, K.C., and W. L. McNair ; 
Miller, K.C., and H. G. Robertson. 

Soxicirors: Ince, Roscoe, Wilson & Glover ; 
& Son. 


{Reported by Francis H. 


Gowers and Others v. Lloyds and National Provincial 
Bank Ltd. 


Greene, M.R., Scott and MacKinnon, L.JJ. 
3rd March, 1938. 


AGENCY—PENSION oF Customs OFFICER—PAID THROUGH 
BANK—PAYMENTS CONTINUED AFTER DEATH—RECEIPT 
Form—CeErtTIFICATE OF MEpDICAL PRACTITIONER THAT 
PENSIONER ALIVE—WHETHER BANK LIABLE. 


Beaumont 


CoWPER, Esq., Barrister-at-Law.] 


Appeal from a decision of Lawrence, J. 

A retired colonial customs officer was entitled to a life 
pension payable to him either personally at the London 
offices of the plaintiffs, the Crown agents for the Colonies, 
or through a bank, not necessarily the pensioner’s bank. 
Receipt forms were sent by the plaintiffs to the pensioner. 
If he collected the pension personally he had to sign it in 
the presence of the cashier. If he passed the receipt form 
through a bank for collection he had to sign it, and a form of 
certificate that he was alive embodied in it had to be signed 
by a justice of the peace, notary public, commissioner for 
oaths, minister of religion, medical practitioner, British 
consul or by the manager of the bank passing it on for 
payment. The bank left it at the offices of the plaintiffs 
who, if it was in order on the face of it, forwarded them the 
amount of the pension. The pensioner who lived at Vichy, 
in France, elected to obtain payment through the Paris 
branch of the defendant bank, with which he had an account, 
the certificate being signed by a medical practitioner. He 
died in 1929 but till 1935 forms purporting to be signed by 
him and duly certified were presented to the bank, payments 
being made. In 1935 they became aware of his death. 
Lawrence, J., dismissed an action by the plaintiffs to recover 
from the bank the amounts paid as pension since 1929. 

GREENE, M.R., dismissing the plaintiffs’ appeal, said that 
they had claimed: (1) to recover damages for breach or 
warranty of authority, and (2) alternatively, to recover the 
sum in question as having been paid in mistake of fact. 
On the first point, it had been said that the case was one of 
those where a person purporting to act as agent made a 
contract or invited the doing of an act and turning out not 
to have the purported authority was liable in damages on 
the footing of an implied contract under which he had given 
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a warranty of authority. It had been argued that by sending 
in the forms of receipt purported to be signed by the pensioner, 
the bank had impliedly warranted that they were acting for 
that principal. But that would largely destroy the efficacy 
of the machinery provided, compelling the bank at its peril 
to ascertain the very matters with which the certificate 
dealt and putting them under the same liability as if the 
manager had signed it. There was no implied warranty 
of authority. On the second point, had any money remained 
in the defendants’ hands, the plaintiffs could have recovered 
it, but money paid in mistake of fact could not be recovered 
from an agent if he had paid it over to the principal. It 
had been said, however, that the bank had not done so 
because the principal for whom they thought they were acting 
was dead. But in the circumstances the mistake in thinking 
that the principal was the pensioner was irrelevant. The 
money had been paid away to the principal and the mistake 
as to his identity was immaterial. 

Scorr and MacKinnon, L.JJ., agreed. 

CounseL: Schiller, K.C., Evershed, K.C., and Sydney 
Pocock ; Sir Walter Monckton, K.C., and Asquith, K.C. 

Soticrrors: Burchells; Linklaters & Paines. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


Appeals from County Courts. 


Watling Trust Ltd. v. Briffault Range Co. Ltd. 
Slesser, Scott and Clauson, L.JJ. 7th February, 1938. 


Contract — HirE PurcwasE or Goops — AGREEMENT 
BETWEEN MAKERS AND FINANCE CoMPpANY—PROVISION 
FOR DEFAULT BY HIRER—MAKERS TO COLLECT AND RE- 
PURCHASE GOODS—DEFAULT—WHEREABOUTS OF GOODS 
UNKNOWN—WHETHER OBLIGATION TO REPURCHASE AROSE. 


Appeal from Westminster County Court. 


On T.H. being desirous of obtaining by hire-purchase a 
range manufactured by the defendants, an agreement was 
entered into in October, 1936, * between the plaintiffs, a 
finance company, and the defendants, whereby it was sold 
to the plaintiffs. It was provided that in consideration 
of the plaintiffs entering into a hiring agreement with T.H. 
in respect of the range, the defendants agreed with the plaintiffs 
that should the plaintiffs resume possession of the range or 
for any reason terminate that agreement, they would on 
being called on by the plaintiffs so to do, collect it and purchase 
it at such price as might bé fixed by the plaintiffs not 
exceeding the whole amount payable by T.H. under his 
agreement, after deduction of any sums which might have 
been received from him for rent and depreciation money. 
The agreement entered into between the plaintiffs and T.H. 
provided that they should let and he should hire the range, 
that he should pay a certain rent and that he should not 
part with the possession or custody of it. It was also provided 
that if T.H. made default in payment of any of the sums due 
or failed to observe the terms of the agreement or were 
adjudicated bankrupt, the plaintiffs might, (A) without 
prejudice to their claim for arrears or damages, without notice 
terminate the hiring and repossess themselves of and remove 
the range, or (B) by written notice at T.H.’s last known address 
determine the agreement and hiring so that thereupon he 
should no longer be in possession of the range with their 
consent and neither party should have any rights under the 
agreement. After one instalment had been paid the plaintiffs 
were notified by the Official Receiver that an order of 
adjudication had been made against T.H. Thereafter the 
plaintiffs called on the defendants to purchase the range 
and authorised them to seize it. The representative of the 
defendants could not find it on the premises of T.H. They 
accordingly denied that they were obliged to purchaase it 
from the plaintiffs. His Honour Judge Snagge dismissed an 
action by the plaintiffs for the price of the range. 





StesseEr, L.J., dismissing the plaintiffs’ appeal, said that 
if they terminated the agreement with T.H. they could call 
on the defendants to collect the range. But the right so 
to call on them involved, if it were to be efficacious, an 
obligation to specify the place where it could be collected. 
A mere intimation calling on them to collect it wherever it 
might be was not enough. The plaintiffs did not know 
where the range was and could not tell the defendants where 
to collect it, so that the first condition of the obligation to 
purchase was lacking. This was an ordinary contract of 
sale and as the plaintiffs were in no way able to give delivery 
of the goods, there was no obligation to pay for them. 

Scorr and Ciauson, L.JJ., agreed. 

CounsEL: J. Morris, K.C., and W. Andrew; Brundit. 

Soxicitors : Hyde, Mahon & Pascall ; Calcott Pryce & Co. 

[Reported by Francis. H. Cowper, Esq., Barrister-at-Law. 


Ryan v. Youngs. 
Slesser, Scott and Clauson, L.JJ. 8th February, 1938. 


NEGLIGENCE—MotTor-LoRRY—FATAL COLLAPSE OF DRIVER 
—InguRIES INFLICTED BY UNCONTROLLED VEHICLE— 
LIABILITY OF DrRIvER’s EMPLOYER. 


Appeal from Willesden County Court. 


The driver of a motor-lorry having had a fatal collapse 
at the wheel, the vehicle mounted the pavement and inflicted 
injuries on the plaintiff. The post mortem examination 
of the driver disclosed that he had been suffering from the 
latent disability of degeneration of the muscles of the heart. 
Till the collapse he had apparently been in good health and 
his employer had not had him medically examined. His 
Honour, Judge Drucquer dismissed an action for damages 
against the employer. 

Stesser, L.J., dismissing the plaintiff's appeal, said that 
there was no negligence on the part of the employer in allowing 
the man to go on the road without medical inspection, since 
he was in apparently good health, and there was no reason 
to suppose that examination would have indicated that he 
was likely to collapse that day. There was no evidence of 
failure of duty. The vehicle was competent. There was no 
suggestion that the driver at any material time could reason- 
ably have been expected to be anything but competent. 
The vehicle was not in its nature dangerous when properly 
driven, and there was no reason to suppose that the man 
would not drive it properly. It was not within Rylands v. 
Fletcher, L.R. 3 H.L. 330, but was made unsafe by the unfore- 
seen death of the driver, broight about by an act of God. 

Scorr and Ciauson, L.JJ., agreed. 

CounsEL: Rogers-Tillstone ; H. Edmunds. 

Soxicitors: Musson & Co. ; Hewitt, Woolacott & Chown. 

[Reported by FRANCIS H. CowPER, Esq., Barrister-at-Law ] 


High Court—Chancery Division. 


In re Cox; Public Trustee v. Eve. 
Simonds, J. 16th February, 1938. 


Witt—DispositIion oF RESIDUE—BEQUEST oF LEGACIES— 
Supsect THERETO DIRECTION TO PAY CERTAIN ANNUITIES 
—POWER TO APPROPRIATE INVESTMENTS TO MEETING 
ANNUITIES—SuUBJECT THERETO OTHER LEGACIES PAYABLE 
—ESsTATE INSUFFICIENT TO PROVIDE ANNUITY INCOME— 
MoRE THAN SUFFICIENT TO PAY ACTUARIAL VALUE— 
WHETHER THAT VALUE PAYABLE. 


A testator who died in 1935, by his will, bequeathed several 
pecuniary legacies to the persons named in the first and 
second schedules thereof. He made a residuary bequest of 
all his real and personal estate to his trustees for sale and 
conversion, directing them with the money raised to pay the 
legacies and the duties on all legacies and annuities given free 
of duty. Subject thereto, he directed them to hold the same 
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on trust to pay several annuities to persons named in the 
third schedule to the will. The trustees were given power to 
appropriate and set aside investments to provide a fund, the 
income of which should be sufficient to produce an annual 
sum equal to the annuities for the time being payable, the 
testator declaring that the income and, if necessary, the 
capital of the fund so appropriated should be applied in 
payment of every existing annuity. Subject to these trusts, 
the residue of the estate was given to certain beneficiaries 
named in the fourth schedule to the will in the amounts there 
declared. If there remained any further property undisposed 
of, it was to go to the persons who would be entitled under the 
Administration of Estates Act, 1925, at his death. It was 
estimated that after paying or providing for the debts, funeral 
and testamentary expenses and the pecuniary legacies in the 
first and second schedules the amount available would be 
£22,000, a sum insufficient, when invested, to produce an 
income providing for payment of the annuities in full. But, 
having regard to the actuarial value of the annuities, the sum 
required to purchase them was about £15,000. The question 
arose whether the annuities should be valued on an actuarial 
basis, the value so ascertained being paid to the respective 
annuitants. 

Smonps, J., said that in this case the competition was not 
between pecuniary legatees and annuitants, but between 
annuitants and those interested in residue. It was clear 
that when the estate was insufficient to provide the actuarial 
amount according to the proper valuation, the annuitants were 
entitled to have their annuities valued. If a testator gave an 
annuity of £100 to A, aged ninety, and another to B, aged 
nineteen, leaving an estate of £1,000, then, if the capital was 
paid in satisfaction of the annuity, the annuitant aged ninety 
would probably get his annuity for the remainder of his life, 
while B would be paid for a part only of his life. Justice 
could be done between them only by making an actuarial 
calculation of the value of the annuities given to them and 
then dividing the estate between them rateably. That was 
the rule where the estate was actuarially insolvent in that it 
could not provide the actuarial value of the annuities, but it 
had been argued that it did not apply where the estate was 
actuarially solvent. The answer to that was found in Jn re 
Cottrell [1910] 1 Ch. 402, which was indistinguishable from 
this case. In re Grant, 52 L.J. Ch. 552, was distinguishable. 
The fact that here there was no express direction, but only an 
authority to appropriate a sum to provide for the annuities 
made no difference to the principle. 

CounseL: H. Rose, L. W. Byrne ; Winterbotham ; Krusin ; 
H. L. Hart; W.G. Hart; Hewins ; Boraston ; Watmough ; 
Edgerley ; Humphrey King; F. E. James; Andrewes 
Uthwatt. 

Soxicitors: Bentleys, Stokes & Lowless, for D. G. Verney, 
Brandreth & Iles, of Southend-on-Sea ; Ashley, Tee & Sons ; 
Stileman, Underwood & Taylor ; Treasury Solicitor. 

[Reported by Francis H. Cowper, Esq., Barrister-at-Law.] 


High Court—King’s Bench Division. 


Pratt v. Cook, Son and Co. (St. Paul’s) Limited. 
Wrottesley, J. 11th February, 1938. 

MastTER AND SERVANT—WAGES—MEALS RECEIVED AS PART 
oF—LEGALITY OF CONTRACT—PACKER— WHETHER ENGAGED 
IN Manvat Lasour—Limiration—Truck Act, 1831 
(1 & 2 Will. 4, c. 37), ss. 3, 4—Civit Procepure Act, 
1833 (3 & 4 Will. 4, c. 42), s. 3. 


Action tried by Wrottesley, J., without a jury. 


The plaintiff, who has been employed by the defendant 
company as a packer, brought this action to recover from them 
£397 10s., the total of deductions of 10s. a week from his 
wages from the 8th March, 1920, until the lst December, 








1935. The Truck Act, 1831, provides that, in any contract 
between an employer and a manual worker, wages must be paid 
in the current coin of the realm only and not otherwise ; 
and that if, in any such contract, the whole or any part of 
such wages is paid in any manner other than in the current 
coin, the contract is to be declared illegal, null and void, and the 
wages so paid may subsequently be recovered by the employee. 
The plaintiff was re-engaged by the defendants’ predecessors 
in 1919 on the terms that he should be paid 53s. a week, 
plus his dinner and tea, which the parties agreed were 
equivalent to 10s. a week. He negotiated with regard to 
his wages with their general manager personally. The 
plaintiff continued in the employment of the defendant 
company as a packer, receiving always the wage which 
complied with the minimum rate of wages paid to packers 
in the employment of the company, less 10s., and received 
also his dinner and tea. Some of the packing required of 
him, particularly the packing of ladies’ straw hats, required 
skill. He always received 10s. a week extra in cash during 
holidays. In December, 1935, the arrangement was dis- 
continued, and from that time the plaintiff was paid an 
additional 10s. a week in cash. The defendants contended 
that the alleged deductions were not illegal, and that the 
plaintiff had not been engaged in manual labour, and they 
relied on the Statute of Limitation, 1623, and the Civil 
Procedure Act, 1833. 

Wrorrtes.ey, J., said that he had come to the conclusion 
that the plaintiff had been engaged in manual labour. The 
test was whether manual labour was his real and substantial 
employment (Bound v. Lawrence [1892] 1 Q.B. 226). The 
test of what was not manual labour was that which principally 
involved the exercise of mental qualities (Jaques v. Owners 
of Steam Tug “ Alerandra”’ [1921] 2 A.C. 339, at p. 345). 
Much skill was required of a packer, but manual labour did 
not exclude the exercise of skill. The plaintiff was accordingly 
entitled to the protection of the Truck Acts. The next 
question, therefore, was whether he received part of his wages 
not in current coin of the realm. If he did, that payment 
was made illegal and void by s. 3 of the Act of 1831, and he 
was entitled by s. 4 to recover from the defendants what had 
been paid to him not actually in current coin. On the 
evidence, he (his lordship) had no doubt that for the material 
period the plaintiff was remunerated to the extent of 10s. 
weekly by the meals provided. The defendants, however, 
contended that the Truck Acts permitted the provision of 
meals, and referred to s. 23 of the Act of 1831. On the 
ordinary grammatical construction of that section, a written 
agreement signed by the servant was essential to the validity 
of any of the deductions (i.e., including those in respect of 
meals) mentioned in s. 23. The only remaining question 
was the period of limitation applicable to the plaintiff’s 
claim. It was contended on his behalf that this was a debt 
on a specialty, like the claims for calls on shares in Cork and 
Bandon Railway Co. v. Bandon (13 C.B. 826). There was no 
doubt that the present claim lay in debt and would formerly 
have been framed in one of the indebitatus courts. If the 
claim was for a debt on a specialty, the appropriate period 
of limitation was twenty years (s. 3 of the Civil Procedure 
Act, 1833). Not every right of action conferred by a statute 
could be called one for a debt on a specialty ; but the present 
action was clearly within one of the tests laid down by Jervis, 
C.J.,in Cork and Bandon Railway Co. v. Bandon, supra, that the 
action could not be brought but for the Act of Parliament. 
Here, once the plaintiff had proved that he was a manual 
labourer, he had only to establish the matters set out in 
ss. 3 and 4 of the Act of 1831. See per Slesser, L.J., in Kenyon 
v. Darwen Cotton Manufacturing Co. [1936] 2 K.B. 193, at 
p. 206. The plaintiff was accordingly entitled to succeed 
in his claim. 

CounsEL : Sir Stafford Cripps, K.C.,and Melford Stevenson, 
for the plaintiff; F. P. M. Schiller, K.C., and G. O. Slade 
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for the defendants. (Neil Lawson held a watching brief 
on behalf of the Wholesale Textile Association.) 
Soxicitors : Corbin, Greener & Cook; J. N. Mason & Co. ; 


Joynson-Hicks & Co. 
[Reported by R. C. CALBURN, Esq., Barrister-at-Law]. 


J. L. Kier & Co., Limited ». Whitehead Iron and Steel 
Company, Limited. 
Branson, J. 13th February, 1938. 
ConTRACT—UNDERTAKING TO Suppty Buyers’ 

REQUIREMENTS—CONSTRUCTION. 

Action for damages for breach of contract. 

The plaintiff contractors in the course of their business 
used a large quantity of reinforcing bars, which they obtained 
from the defendants. The plaintiffs, wishing to provide for a 
supply of any bars which they required over a considerable 
period without any increase in price, contracted with the 
defendants for a supply of 8,000 tons at a named price. 
The defendants, having delivered 4,165 tons, refused to deliver 
any more, and the plaintiffs now sued for damages for non- 
delivery of the balance. The contract, dated the 27th May, 
1936, provided for the purchase by the plaintiffs from the 
defendants of “ Buyers’ total requirements up to 8,000 tons 

.. reinforcing bars . . . up to the 3lst December, 1937. . . 
Delivery as practicable. .. .” 

Branson, J., said that the case raised a very short point 
of construction. The only material words in the contract 
were “ buyers’ total requirements up to 8,000 tons.” The 
buyers contended that, on a true construction of those words, 
they were entitled to order any amount of bars up to 8,000 tons 
for any purpose they pleased, though they were not bound to 
order any at all. The sellers contended that they were only 
bound to deliver bars which the buyers actually needed for 
work they had undertaken within the named period, and that 
there was a correlative obligation on the buyers to take 
from them and from no other sellers the bars which they so 
required. From the evidence which had been given, he was 
satisfied that there was no special trade meaning attached to 
the word “ requirements,” and he was therefore left to construe 
it as it stood. He had been referred to a number of authorities, 
but he did not find in them anything conclusive on the 
particular language of the contract. Ifthe buyers’ contention 
was right, they would have an option to call for 8,000 tons, 
but they were not bound to buy a single ton from the 
defendants, and could purchase whatever they wanted from 
other manufacturers. That was so one-sided a bargain that 
it was difficult to imagine any business men entering into it 
without some substantial consideration, and no such con- 
sideration had been proved. The buyers’ contention raised a 
further difficulty in that it gave no effect to the word “ total,” 
for, on their construction, the contract would have been the 
same without that word. The defendants’ contention that 
the agreement was that they should supply the ascertained 
needs of the buyers up to a total amount of 8,000 tons, and 
that the buyers should not satisfy those needs from any other 
source, gave mutuality to the contract, the buyers being 
protected against a rise in price during the named period. 
He held, therefore, that the word * requirements” meant 
“ needs,’ and unless the buyers could show that they needed 
the bars for some contract which they had in hand, there was 
no obligation to supply them. It was said that there was 
a lack of steel in 1937, and that contractors were obliged to 
lay in stocks, but, when the plaintiffs found that they could 
not get supplies from the defendants, they never troubled 
to obtain supplies for stock from other manufacturers. 
There must be judgment for the defendants, with costs. 

CounseL: H. J. Wallington, K.C., and Sylvester Gates 
for the plaintiffs; A. 7. Miller, K.C., and J. P. Ashworth 
for the defendants. 

Soxictrors: James Turner & Son; Ingledew, Sons and 


Brown for Ingledew & Sons, Cardiff. 
[Reported by R. C. CaLBURN, Esq., Barrister-at-Law.] 
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Westminster v. Duncombe. 
His Honour T. Eastham, K.C. 18th February, 1938. 


LANDLORD AND TENANT—BREACH OF COVENANT TO REPAIR 
—WHETHER AN INJURY TO REVERSION WHEN REVER- 
SIONARY LEASE ALREADY AFFECTED—WHETHER TERMS 
OF REVERSIONARY LEASE TO BE CONSIDERED IN ASSESSING 
DaMaGEs FOR BrEAcH—LANDLORD AND TENANT ACT, 
1927 (17 & 18 Geo. 5. c. 36), s. 18. 


Action to recover damages for breach of covenant to repair 
in a lease. 

In 1931 the plaintiff granted a reversionary lease of premises 
which he owned for a term of fifty-three years, beginning on 
24th June, 1939, on which date the existing lease to the 
defendant was to expire. Under the reversionary lease the 
lessee agreed, inter alia, to make a capital cash payment, pay 
a substantially increased rent, and also to make certain 
structural alterations to part of the premises. In 1936, 
during the term granted to the defendant, the premises being 
out of repair, the plaintiff's solicitors served a notice of 
dilapidations on the defendant, and notice to remedy the 
breach of covenant. The defendant having failed to comply 
with the notice, the plaintiff issued a writ claiming damages 
for breach of covenant. At the trial it was admitted that 
there had been a breach of covenant by the defendant. After 
evidence by surveyors that the value of the reversion had been 
diminished by reason of the breach of covenant, it was sub- 
mitted for the plaintiff that the terms of the reversionary 
lease could not be taken into account in assessing the damages. 
It was contended for the defendant that, although there had 
been a breach of covenant, there was in fact no injury to the 
reversion, as there was no loss in fact to the plaintiff because 
the rent reserved by the reversionary lease was unaffected by 
the condition of the premises. Cur. adv. vult. 

His Honour said that on the authority of Joyner v. Weeks 
[1891] 2 Q.B. 31, and Terroni v. Corsini [1931] 1 Ch. 515, 
he was bound to hold that the terms of the reversionary lease 
must be disregarded unless s. 18 of the Landlord and Tenant 
Act, 1927, made them relevant. Under that section, no 
damages could be recovered for a breach of covenant to put 
premises in repair if structural alterations to be made at the 
termination of the tenancy would render valueless repairs 
covered by the covenant. He had, therefore, to look at the 
reversionary lease to see what structural alterations to the 
premises were to be made which would render valueless repairs 
covered by the covenant; but he was still bound by the 
authorities not to take into acgount the other terms of the 
reversionary lease when assessing the injury to the plaintiff's 
reversion. Had he not regarded himself bound by authority 
to disregard the terms of the reversionary lease, he would have 
held, now that the doctrines of interesse termini had been 
abolished, and, as the plaintiff had parted awith his reversion 
for fifty-three years, that, had the plaintiff wished to sell his 
reversion at any material time in this case, any intending pur- 
chaser would have taken into account the existence and terms of 
the reversionary lease in valuing the plaintiff's reversion ; and, 
while appreciating the difference between the entering into 
the new lease and the performance of its terms, he (his honour) 
would have taken the new lease and its terms into considera- 
tion in arriving at the amount by which the value of the 
reversion had been diminished owing to the breach of covenant. 
As he thought that the authorities prevented him from taking 
that view, he must hold that the terms of the reversionary 
lease other than those relating to the structural alterations 
could not be taken into account in assessing the damages. 
He would give judgment for the plaintiff for £320 damages, 
with costs. 

CounsEL: G. Bankes, for the plaintiff ; J. Scott Henderson, 
for the defendant. 

Soticirors: Boodle, Hatfield & Co. ; 
Keeling. 


Stull & 


Trower, 


[Reported by R. C. CALBURN, Esq., Barrister-at-Law.] 
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Probate, Divorce and Admiralty Division. 
In the Estate of Daniel Charles Maynard Taylor, deceased. 
Bucknill, J. 25th, 26th January, 3rd February, 1938. 


PropaTteE—ReEvivaL OF REVOKED WILLS—EARLIER WILL 
AND Copicits—RevocatTion By Later WiLt—Copicin 
ConFIRMING EARLIER WILL anpd CopiciLs—MistakKE— 
Proor oF INTENTION TO ReEvivE—WiLits Act, 1837 
(1 Vict., c. 26), s. 22. 

In this probate action the plaintiff, who is the surviving 
executor of a will of the testator, dated 11th September, 1932, 
claimed that the will, and a codicil thereto, should be 
pronounced for, omitting from the codicil words of reference 
to an earlier will of 9th June, 1929, and to three codicils made 
between 1930 and 1931. The defendant, Mr. Ernest Adam, 
who was interested with Mr. John Hallam, a party cited 
under the 1929 will, pleaded that the will of 11th September, 
1932, was revoked by the codicil, dated 12th August, 1933, 
which was the last testamentary disposition of the testator. 
It referred specifically to the 1929 will, concluding with the 
words: “ In all other respects I confirm my said will and the 
first three codicils thereto.”’ Counsel on behalf of the defendant 
submitted that those words plainly showed an intention to 
revive the will of 1929 and the codicils thereto. He asked 
that both wills and all four codicils should be admitted to 
probate. The estate was of the value of approximately 
£15,000. 

Buckni11, J., in giving judgment, said that there was a 
latent ambiguity in the words of the fourth codicil, which 
referred to the testator’s ‘‘ last will,’ dated 9th June, 1929, 
whereas the testator’s last will was in fact dated 11th 
September, 1932. Evidence of the real meaning and intention 
of the testator in making the codicil was therefore admissible. 
The testator entrusted his business and private affairs to 
Messrs. Locking and Locking, a firm of solicitors in Hull. 
Both the Lockings were now dead. Under the will of 9th June, 
1929, the testator provided, inter alia, that, if his daughter 
died without issue who attained the age of twenty-one, the 
sum of £10,000 should be divided equally between John 
Hallam and Ernest Adam. On Ist December, 1930, the 
testator executed a codicil to that will, and on 17th September, 
1931, he executed the second codicil. Three days later he 
made a third codicil. At the time when the testator executed 
the third codicil, he wrote to his old friend Mr. Locking, 
senior, a letter in which he said that he wished to make a 
fresh will, and to dispose of the sum of £10,000 in another 
way, so far as Adam and Hallam were concerned, but nothing 
further was done about it at that time. About a year later, 
the testator again wrote to Mr. Locking, senior, suggesting 
alterations to his will for the purpose of cancelling his bequest 
to Mr. Hallam and Mr. Adam. A fresh will was accordingly 
prepared, and was executed on 11th September, 1932. After 
the testator’s death it was found not in the safe for clients’ 
wills, but in Mr. Locking, senior’s, private safe. The will of 
1929 and the three codicils remained intact in the clients’ 
safe, although they had been specifically revoked, and had 
not got the words ‘ cancelled ”’ in red ink written across them, 
such as had been written by Mr. Locking, senior, in the case 
of an earlier will of the testator. On 12th August, 1933, 
Mr. Locking, junior, with his clerk, Frederick Smith, went 
to the testator’s office in Hull, taking with him the sheet of 
paper on which the three codicils were typed, and probably 
the sheet of paper on which the 1929 will was typed. 
Mr. Locking in the presence of the testator dictated to Smith 
the draft of the fourth codicil, and told him to transcribe it 
on the sheet of paper on which were the three earlier codicils. 
Mr. Smith did this, and took it back to the testator’s room. 
Mr. Locking then read the codicil out to the testator, who 
duly executed it. The will of 1929 and the three codicils 
executed before the will of 1932 were revoked by the will 
of 1932, and therefore they could not be revived by the fourth 





codicil unless the case fell within the provisions of the Wills 
Act, 1837, s. 22., viz. : “‘ No will or codicil, or any part thereof, 
which shall be in any manner revoked, shall be revived 
otherwise than by the re-execution thereof, or by a codicil 
executed in manner hereinbefore required and showing an 
intention to revive the same...” The object of the 
legislature in passing that section was presumably to put an 
end to implied revivals. Sir J. P. Wilde (as he then was), 
in In the Goods of Steele (1868), L-R. 1 P. & D. 575, said that 
in his view the legislature meant that the intention to revive 
should appear on the face of the codicil, either by express 
words referring to a will as revoked and imparting an intention 
to revive the same, or by a disposition of the testator’s property 
inconsistent with any other intention, or by some other 
expressions conveying to the mind of the court with reasonable 
certainty the existence of the intention to revive the revoked 
will. There was indication that the words in the codicil 
of 1933, referring to the will of 1929 as the last will, and 
referring to the three codicils, had been placed there by 
mistake, and that the testator never intended to revive them. 
His lordship referred to Jane v. Jane (1917), 33 T.L.R. 389. 
In the Goods of Chilcott [1897] P. 223, and In the Goods of Dyke ; 
In the Goods of Stedham (1881), 6 P.D. 205,:in which it was 
held that the mind of the draftsman must be treated as that 
of the testator. In the present case (his lordship continued) 
there was no evidence that Mr. Locking, junior, had applied 
his mind to the provisions of the will of 1929 or to those of 
the three codicils. The question as to whether the words in 
the codicil of 1933 referring to the date of the last will and to 
the three codicils were really brought to the notice of the 
testator was a question of fact. He (his lordship) doubted 
very much whether those words were ever really brought to 
the notice of the testator. If the testator in 1933, when the 
fourth codicil was prepared, had told Mr. Locking, junior, 
that he wished to revive the 1929 will and the three codicils, 
Mr. Locking as an experienced solicitor surely would have 
specifically set out his client’s intentions on that point in the 
codicil. There was, however, a complete absence of any 
words of revival, and the use of the very inappropriate words 
“the last will”’ and “I confirm ”’ in the codicil. There was 
the absence of any external evidence of a change in the 
testator’s mind towards Messrs. Hallam and Adam, and there 
were the facts relating to the dealings in the solicitor’s office 
with the 1929 will and the three codicils after their revocation, 
which indicated ignorance of their revocation on the part 
of Mr. Locking, junior. He (his lordship) therefore decided 
in favour of the plaintiff's claim, and would admit to probate 
the 1932 will as being the last will of the testator, and the 
1933 codicil, omitting from the codicil the reference to the 
revoked 1929 will and the three revoked codicils. 

CounseL: R. F. Bayford, K.C., and R. H. Bayford, for the 
plaintiff; H.W. Barnard, for the defendants and the party 
cited. 

Soricitors : Gerrish & Foster, agents for Locking & Locking, 
Hull, for the plaintiff; Marchant, Newington & Dommett, 


for the defendants and the party cited. 
[Reported by J. F. CompToN-MILLER, Esq., Barrister-at-Law.] 








Obituary. 
Me. J. W. AKED. 

Mr. James William Aked, solicitor, senior partner in the 
firm of Messrs. Dickons, Aked & Hirst, of Halifax, died on 
Saturday, 12th March, at the age of eighty-four. Mr. Aked, 
who was admitted a solicitor in 1896, was president of the 
Halifax Law Society in 1917. 

Mr. A. L. CARPENTER. 

Mr. Alfred Leete Carpenter, solicitor, a member of the 
firm of Messrs. Leighton & Savory, of New Court, Lincoln’s 
Inn, W.C., died in London on Friday, 11th March. 
Mr. Carpenter was admitted a solicitor in 1905. 
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Mr. 8S. B. GARRARD. 


Mr. Samuel Bromley Garrard, M.A. Oxon, retired solicitor, 
of Worcester, died at Malvern, on Monday, 7th March, at 
the age of eighty-three. Mr. Garrard was admitted a solicitor 
in 1882, and was a partner in the firm of Messrs. Garrard 
and Anthony, of Worcester. He retired in 1931. 


Mr. F. C. SILLS. 


Mr. Frederick Caldwell Sills, solicitor, of Richmond, Surrey, 
died at Chiswick on Sunday, 6th March, at the age of sixty-four. 
Mr. Sills was admitted a solicitor in 1896. 








Parliamentary News. 
Progress of Bills. 


House of Lords. 
Blind Persons Bill. 


Read Third Time. [10th March. 
Bournemouth Gas and Water Bill. 

Read First Time. [9th March. 
Cinematograph Films Bill. 

In Committee. [14th March. 


Docking and Nicking of Horses (Prohibition) Bill. 

Read Third Time. [10th March. 
Evidence Bill. 

Amendments Reported. [14th March. 
Lee Conservancy Bill. 

Reported, with Amendments. [9th March. 
Ministry of Health Provisional Order (Halifax) Bill. 

Read Second Time. [16th March. 
Ministry of Health Provisional Order (Nuneaton Extension) 

Bill. 

Read Second Time. [16th March. 

om * Corporation (General Powers) Order Confirmation 
Bill. 

Reported. [14th March. 
Poor Law (Amendment) (No. 2) Bill. 

Read Third Time. 
Population (Statistics) Bill. 

Read Third Time. [10th March. 
Rickmansworth and Uxbridge Valley Water Bill. 

Reported, with Amendments. [9th March. 
Royal Sheffield Infirmary and Hospital Bill. 

Reported, with Amendments. [9th March. 
Saltburn and Marske-by-the-Sea Urban District Council Bill. 
Reported, with Amendments. [9th March. 

Trade Marks Bill. 
Read Third Time. 

Workmen’s Compensation (Amendment). Bill. 
Read First Time. 


[16th March. 


{14th March. 
[10th March. 





House of Commons. 


Agricultural Marketing Bill. 
Read First Time. 
Architects Registration Bill. 
Reported, with Amendments. 
Blackpool Improvement Bill. 
Reported, with Amendments. [15th March. 
Bombay Baroda and Central India Railway Bill. 
Read Second Time. {14th March. 
Caledonian Power Bill. 
Read First Time. {11th March. 
Divorce and Nullity of Marriage (Scotland) Bill. 
Read First Time. [14th March. 
Employers’ Liability Bill. 
Second Reading negatived. {11th March. 
Ministry of Health Provisional Order (Bridgwater Extension) 
Bill. 
Amendments considered. [16th March. 
Rating and Valuation (Postponement of Valuations) Bill. 
Read First Time. {11th March. 
Workmen’s Compensation (Amendment) Bill. 
Read Third Time. 


[16th March. 
{15th March. 


[9th March. 
Questions to Ministers. 
SUPREME COURT (UNCLAIMED FUNDS). 


Mr. THORNE asked the Financial Secretary to the Treasury, 
what amount of unclaimed money is in the Supreme Court 





Pay Office ; how the money is invested ; and who claims the 
interest on the invested money. 

THE SOLICITOR-GENERAL (Sir Terence O’Connor): The 
amount is £2,603,020 which is made up of £1,410,280 in cash 
and securities of a nominal value of £1,192,740 representing 
unclaimed investments which existed before the funds became 
dormant. Part of the above unclaimed cash is covered by 
the Consolidated Fund and the remainder of the cash is 
représented by investments in the name of the National Debt 
Commissioners. Interest arising from unclaimed funds is 
eventually treated as cash and dealt with by the National 
Debt Commissioners under ss. 141 and 145 of the Supreme 
Court of Judicature (Consolidation) Act, 1925. 

{14th March. 





ARMY AND AIR FORCE COURTS-MARTIAL (INQUIRY). 


Sir ARNOLD WILSON asked the Secretary of State for War 
whether he is prepared to consider the setting up of an inquiry 
into the existing system of trial by court-martial. 

THE SECRETARY OF STATE FOR WAR (Mr. Hore-Belisha) : 
Yes, sir, 1 am happy, on behalf of my noble friend the 
Secretary of State for Air and myself, to say that Mr. Roland 
Oliver, K.C., has consented to be chairman of a Committee 
to make such an inquiry. The terms of reference are as 





** To examine the existing system of trial by court-martial 
under the Army and Air Force Acts and matters incidental 
thereto, and in particular to consider whether it is desirable 
and practicable that a person convicted by court-martial 
should have a right of appeal to a civil judicial tribunal 
against his conviction, and to make recommendations.’’ 
The members of the Committee are :— 

Mr. Tristram Beresford, K.C., The Right Hon. Sir Felix 
Cassel, Bt., K.C., The hon. Member for Chester-le-Street 
(Mr. Lawson), Air Vice-Marshal C. A. H. Longeroft, C.B., 
C.M.G., D.S.O., A.F.C., General Sir Felix Ready, G.B.E., 
K.C.B., C.S.1., C.M.G., D.S.O. 

Sir A. Witson: While welcoming the statement of my 
right hon. Friend, may I ask him whether the terms of 
reference as stated by him cover inquiry into and consideration 
of the status and functions of the Judge Advocate-General, 
who is at present both prosecutor and court of appeal. 

Mr. HorE-BELISHA: The interpretation of the terms of 
reference will, of course, rest with the Committee, and I have 
no reason to believe that the point raised by my hon. Friend 
will be excluded from the inquiry. [15th March. 








Societies. 
City of London Solicitors’ Company. 


ANNUAL DINNER. 

The.Company held its annual dinner at the Mansion House 
on the 8th March, with the Master, Mr. HERBERT S. SYRETT, 
in the chair. 

After the loyal toasts had been honoured, the MASTER 
proposed the health of the Lord Mayor, the Sheriffs and the 
Corporation of the City of London. He regretted that his 
Lordship was unable, owing to indisposition, to be present. 
The Lord Mayor had, however, sent a note observing that the 
arrival of summer in March had been too much for him and 
had given him a chill. Sir George Truscott, who had been 
briefed to appear for him, would win the heart of any jury. 
The Company would unite in wishing his Lordship a speedy 
recovery. It was said that no man was a prophet in his own 
country, but this was not true of the Lord Mayor, for his 
toast was most honoured in the City. The office of Lord 
Mayor had existed from the time of Henry II, and its history 
was that of the whole country. The Thames had been called 
liquid history, but there was no need to go even so far. The 
ancient Guildhall, only a few yards away, repeated the history 
of England in stones which enshrined all the events of which 
Englishmen were proud: the numberless occasions on which 
kings, queens and notables had been entertained, State trials, 
the refuge of the five members of Parliament in their flight 
from the wrath of Charles I. Even at the present day, 
Me ag of Parliament sometimes sought refuge in the 
Cit 

The Lord Mayor was the Chief Magistrate of the City, the 
first judge of the Central Criminal Court, and the centre of 
the administration of justice. He was also the dispenser of 
national hospitality—so much so that the City might almost 
be called the Government Hospitality Department. He was 
the almoner and administrator of national charities. He was 
an ambassador, and by his visits to other countries did much 
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to cement the ties between this nation and its neighbours. 
In short, he stood for all the great qualities which had made 
the country what it was. 

Sir GEORGE W. TRUSCOTT, replying on behalf of the Lord 
Mayor, read a short address in which his Lordship said that 
whatever might be the layman’s opinion of the law, he always 
found the lawyer a very ready source of help in time of 
trouble, even if sometimes an expensive one. He used the 
word ‘‘ lawyer ”’ instead of ‘ solicitor ’’ as a more dignified 
and expressive term. 

Mr. EK. A. REHDER, the Senior Warden, proposed the toast 
““The Houses of Parliament.’’ To these Houses, he said, 
was entrusted the administration of the affairs of the country, 
and they were regarded as a symbol of the nation’s two most 
There could be no real justice without 
liberty, or liberty without justice. The history of civil 
government in this country had been the history of the slow 
but sure achievement of civil liberty, both for citizens and for 
dwellers within our shores. Because in less happy lands 
Englishmen saw liberty being threatened and destroyed, 
they must take heed that this menace did not come to their 
own country. They looked to the House of Commons for 
the protection of justice and liberty. That House was the 
home of politics. which were excluded from the objects of the 
Company. The House of Lords was the supreme and final 
court of appeal, and the Company could have no higher 
privilege than of coupling with the toast the names of Lord 
Russell of Killowen and the Attorney-General. 

Lorp RvussELL OF KILLOWEN, replying for the House of 
Lords, explained that he was merely appearing instead of his 
brother, Lord Atkin, and was therefore an ‘‘ extra turn,’’ 
and ‘‘ not coloured on the card.’’ He could not claim to 
represent the House of Lords effectively in its legislative 
capacity, for after he had spent some hours listening to the 
Attorney-General or to some more efficient counsel, he was 
only too glad to fold up his tent and steal silently away. 
Nevertheless, he enjoyed the privilege, in his capacity of 
legislator, of framing Acts of Parliament, and later, in his 
judicial capacity, of passing very severe strictures on the 
language in which they were framed. He could not under- 
stand why two speeches should be necessary in reply to the 
toast ; he thought the reason was probably that given by the 
old Irish waiter whom he had asked for one egg and who had 
brought two, ‘“‘ Just in case one should be bad.’’ The 
company had now enjoyed the bad egg, and in the name of all 
the Dukes, Marquesses, Earls, Viscounts, Barons, and last, 
but not least, of the Lords of Appeal in Ordinary, he thanked 
the company for their cordial reception of the toast. 


SOLICITORS IN PARLIAMENT. 


THE ATTORNEY-GENERAL (Sir DONALD SOMERVELL, K.C. 
M.P.), replying for the House of Commons, suggested that 
after his speech the company might wonder still more why 
there should be two speeches. In accordance with his 
practice in preparing a dinner speech he had taken a sheet 
of notepaper and written the title at the head, ‘‘ The Houses of 
Parliament.’’ Ideas had not flocked to his mind. After his 
very good dinner he had wondered whether it was apposite 
to attempt a historical resumé, but having written down 
‘* Simon de Montfort ’’ on his paper, he had scratched it out. 
The Houses of Parliament, however, did much for solicitors, 
and solicitors much for the Houses of Parliament. Few Acts 
were passed which did not lead someone to ask a solicitor for 
the exact meaning of their various clauses. In saying that, 
he did not associate himself with the criticisms sometimes 
passed on Parliamentary draftsmen. With some experience, 
he felt that any man might be proud to think that he did his 
job as well as the draftsmen did theirs. The complexity of 
the subjects with which Parliament dealt made it almost 
inevitable that there should in every Act be some question on 
which a solicitor had to be consulted. In considering what 
solicitors did for Parliament, he wished that more solicitors 
could submit themselves successfully to the suffrages of the 
electors. Not only did Parliament value those which they 
had, but they would like more. A solicitor brought to the 
deliberations of Parliament an experience of the application 
of law to the daily life of the country which no other profession 
could give. Politicians, like lawyers, were subject to criticism, 
but they had to face a form of it from which lawyers were to 
some extent immune owing to the apparent mystery of their 
craft. The politician met from day to day those who displayed 
@ certainty about how he ought to do his work which they often 
did not display in addressing themselves to their own business. 
A man who habitually vacillated and hesitated in the conduct 
of his own affairs was always quite certain how politicians 
should conduct those of the country. It was easy to criticise 
Parliament, but government by discussion was one of the 
chief reasons why the life of this country had been a life of 
growth and not of revolution and disastrous cataclysm. For 





hundreds of years the Houses of Parliament had reflected, 
sometimes imperfectly, sometimes less imperfectly, the real 
educational, religious, intellectual and social life of the country 
in a way in which the legislatures of other countries did not 
reflect it. They reflected it to-day better than at any time in 
history. 

The Venerable ERNEST N. SHARPE, Archdeacon of London, 
then proposed the toast of ‘‘ The legal profession.’”’ He had 
heard the proposition, he said, that every clergyman should 
first spend two years as a lawyer, but he thought something 
might be said for making every would-be lawyer spend 
two years as a clergyman. He thought he could claim 
priority for his profession, for there had been a Bishop of 
London in A.D. 314, and he must have had an archdeacon. 
Lawyers were apt to appear full of awe-inspiring majesty, 
but to-night they showed themselves to possess a human 
touch. This was a great need of the world, in the legal as 
well as in other professions. A great city could be one of 
the most lonely places in the world, and some members of the 
legal profession might find their loneliness much relieved 
by occasions upon which they could meet other members 
of their profession and receive their sympathy and help. 

The Master of the Rolls, StR WILFRID GREENE, declared— 
lest there should be any mistake—that he rose to respond 
to the toast of the evening. Uninformed and unintelligent 
persons might take that to be ‘‘ The Houses of Parliament.” 
Those were unintelligent. incoherent stones, not a living 
organism like the legal profession. The City solicitors were 
a particularly discriminating body, who had sent him a 
certain number of briefs. On his elevation to the Bench 
not one City solicitor had owed him a penny. This was 
rather a pity, as it would have been very pleasant to have 
some money coming in. He had noticed that the Arch- 
deacon had not sung the praises of the legal profession to 
any great extent, and he could not think why. Perhaps, 
with concealed jealousy and annoyance, the Archdeacon 
realised that the legal profession had at one time been the 
same as his own, and that by the fissiparous process by which 
the legal profession had cut itself off from the Church, the 
Church had lost something. On occasions such as the 
present, it was usual to refer to the legal profession in its 
national aspect. In these days, however,: its integrity, 
courage and independence had a more than national import- 
ance. The legal system of the country and its administration 
formed a part of the country’s tradition and greatness in 
the world. A hundred years ago people had known little 
and cared less about ideals and principles in other countries. 
Nowadays, what was described by the abominable word 
‘** ideology ’’ was criticised violently with passions of loyalty 
or hatred, by every man and woman in every country. 
Lawyers must remember that, like the members of every 
other profession and institution in the country, they stood 
for something which in the eyes of the world was one of the 
great achievements of the human race. By maintaining the 
great traditions and principles of the British administration 
of justice, they held up an example which might help to change 
the course of history. 

Mr. F. E. J. Smiru, President of The Law Society, also in 
reply, spoke of the cordial co-operation that existed between 
the Company and The Law Society. A Bill at present before 
Parliament would have a great effect on all solicitors, for it 
dealt with county court jurisdiction. The county court 
was no longer a mere debt-collecting court, but the court 
for persons with moderate means. This fact was recognised 
by the extension of the jurisdiction to claims up to £300. 
There followed, however, the extraordinary provision that 
if a defendant to a claim of over £100 objected to the case 
being tried in the county court, he would have a right to 
get it remitted to the High Court. Mr. Smith also regretted 
that the county court could not try actions for libel or slander 
in the court which was most accessible to the witnesses. 
Moreover, a solicitor who wished another to appear for him 
in a case must give two days’ notice. Translated into practice, 
this would prevent a solicitor whose client desired to settle 
from asking a colleague whom he met at the station to 
appear on his behalf and consent to the terms of settlement, 
thus saving himself perhaps a day’s fruitless journey. This 
was not common sense. 

Mr. A. HARE, Junior Warden, proposed the health of the 
guests, and Mr. FRANK FEeuR, Chairman of the Baltic, replied. 
outlining the City’s attitude towards the forthcoming 
conversations with representatives of foreign Powers. 
Merchants, he said, felt that in many directions there had 
been rather too much interference with commerce and 4 
good deal too much borrowing. When, however, money was 
borrowed to increase armaments, every citizen would be 
pleased to give the money to that great lawyer, Sir John 
Simon. He recalled the clapping which had greeted Mr. Lloyd 
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George’s announcement, in opening the Port of London 
Authority’s building, that he did not believe in fixed 
principles. Merchants did not believe in principles which 
were too fixed, but they did believe in tradition. 

Sir G. W. TRuUscOTT proposed the health of the Company, 
coupled with the health of the Master and Wardens, and the 
Master replied. He said that the Company was endeavouring 
to promote good relations between City solicitors and to enable 
them to know one another better, in the interests of their 
clients as well as of themselves. It promoted lectures to 
members and their clerks, and tried to supplement, not 
compete with, the work of The Law Society. 

Among those present were: Mr. Justice Henn-Collins, 
Mr. Justice Hodson, Sir G. William Barber, Sir Sidney Barton, 
G.B.E., K.C.V.O., C.M.G., Sir Herbert Cunliffe, K.C. 
(Chairman of the Bar Council), Sir Lynden Macassey, K.C., 
K.B.E., Sir Claud Schuster, K.C., G.C.B., C.V.O. (Clerk to 
the Crown), Sir John H. Shaw (Solicitor to the Inland 
Revenue), Mr. Neville Laski, K.C. (Recorder of Burnley), 
Mr. A. T. Miller, K.C. (hon. Counsel), Mr. H. L. Murphy, 
K.C., Mr. R. O’Sullivan, K.C., Mr. F. P. M. Schiller, K.C. 
Mr. G. Alchin, Mr. J. H. N. Armstrong (Past Master), Mr. E. B. 
Baggallay (Past Master), Mr. E. P. Baggallay, Mr. P. D. 
Botterell, C.B.E. (Past Master), Mr. L. Bowker (City 
Remembrancer), Mr. C. E. C. Browne (hon. Parliamentary 
Agent), Major and Sheriff W. H. Champness, Col. H. 
DaKeyne, D.S.O., Mr. M. W. Drysdale, Alderman and Sheriff 
Col. R. W. Eaton, The Hon. E. G. Eliot (Past Master), 
Mr. R. H. Fairbairns, M.C., Mr. L. Fisher (President of the 
Institute of Chartered Accountants), Mr. R. S. Fraser (Past 
Master), Mr. D. T. Garrett (hon. Solicitor), Mr. F. M. Guedalla 
(Past Master), Mr. J. M. Haslip (Past Master), Mr. R. L. 
Leith Hay-Clark, Mr. A. S. Hicks (hon. Auditor), Mr. S. E. 
Karminski, Mr. H. Knox (Past Master), Mr. G. L. F. McNair 
(Past Master), Mr. M. C. Matthews (Past Master), Mr. A. Pickford 
(Immediate Past Master), Mr. G. S. Pott (Past Master), 
Mr. E. G. Roscoe (Past Master), Mr. R. Warmington, Mr. M. 
Williams, Mr. E. M. Wedderburn (Deputy Keeper of H.M. 
Signet), Mr. T. H. Wrensted (Past Master). 





United Law Society. 


A meeting of the United Law Society was held in the Middle 
Temple Common Room on Monday, 14th March, Mr. R. E. 
Ball in the chair. Mr. G. Gladston proposed ‘ That this 
House views with approval President Roosevelt’s policy 
relating to social and economic questions in the United 
States of America.’’ Mr. J. H. Vine Hall opposed, and there 
also spoke Miss C. Colwill and Messrs. A. J. Pratt, C. F. 
Walker, O. T. Hill, and H. S. Wood Smith. The motion was 
won by six votes. 





The Union Society of London. 


A meeting of the Society was held at the Middle Temple 
Common Room, on Wednesday, the 9th March, the President 
(Mr. D. W. Dobson) being in the chair. Mr. E. G. R. Moss 
proposed the motion: ‘* That the maintenance of the indepen- 
dence of Austria is vital to the peace of Europe.’’ Mr. A. D. 
Russell-Clarke opposed, and Mr. D. R. Grier, Mr. C. H. 
Butterfield, the Hon. Treasurer (Mr. H. S. P. Moses), Mr. J. M. 
Symmons, Mr. Walter Stewart, Mr. Melville Buckland, 
Mr. Kenneth Ingram, Mr. W. R. Starkey, Mr. B. L. Henson, 
Mr. R. W. Orme, and Mr. S. K. Shastri also spoke. Mr. 
E. G. R. Moses replied. Upon division the motion was lost 
by four votes. 

A meeting of the Society was held at the Middle Temple 
Common Room on Wednesday, the 16th March, the President 
(Mr. D. W. Dobson) being in the chair. The Hon. Treasurer 
(Mr. H. Moses) proposed the motion: ‘‘ That the action for 
breach of promise of marriage should be abolished.” The 
Hon. Secretary (Mr. M. I. Mail) opposed, and Mr. D. F. 
Brundrit, Mr. A. D. Russell-Clarke, Mr. R. W. Orme, Mr. 
W. R. Starkey, Mr. E. M. Kingston, Mr. C. R. Hurle-Hobbs, 
Mr. Woodrow Harding, Mr. Paul Baker and Mr. S. K. 
Shastri also spoke. Mr. Moses replied. Upon division, the 
motion was lost by one vote. 





University of London Law Society. 


A mock trial was held at the London University, Gower 
Street, on Tuesday, 8th March, arranged by the University 
of London Law Society. The following took part: 
Judge, Mr. St. John Hutchinson, K.C. (Recorder of Hastings). 

ounsel for prosecution — the part of the Attorney- 





General (Sir Bottomley Bannister) was taken by Reginald — 


E. Gill, LL.B. (solicitor). Mr. Ocklestone Fullalove was 
represented by Mr. Potchakoff; counsel for defence, ‘‘ Sir 
Montague Muskraker,’’ by David Sacher, ‘‘ Mr. Otto Van 
Bolton ”’ by Reginald Goldwater ; witnesses for prosecution, 
**Monseiur Oman Al Raschid’’ (the owner of the Golders 
Green Haram Club) Mr. Aschkanazi; ‘‘ Miss Henrietta 
Henparty ”’ (the president of the Union of Sprightly and 
Eligible Spinsters) Miss Powell; ‘‘ Plotsky, the Communist 
leader—opposition,’”’ Mr. Oeffen; ‘‘ Mr. Perey Plough,”’ 
an honest law student, Mr. Leffman. Witnesses for defence : 
The defendant, ‘‘ Mr. Gladstone Bag,’’ the ex-premier accused 
of obtaining £5,000 a year for five years by false pretences, 
Mr. F. E.C. Wood; ‘‘ His very private secretary,’’ Miss Sheila 
Rita ; ‘* Mr. Erbert Iggins,’”’ a retired dustman, who described 
himself as the average reasonable man on a Clapham omnibus, 
Mr. Neville Gill; ‘‘ Mrs. Angeline Iggins”’ (his wife), Miss P. 
Kastchan. The jury at first found the defendant guilty, but 
insane, and were directed to reconsider their verdict, 
whereupon they acquitted him, but the judge entered a 
verdict of guilty and sentenced the defendant to be shut up 
with the four counsel for ten years. 





Law Students’ Debating Society. 


At a meeting of the Society held at The Law Society’s 
Court Room, on Tuesday, 8th March (Chairman, Mr. Q. B. 
Hurst), the subject for debate was: ‘‘ That this House 
views with concern the recent unwarranted attacks on the 
medical profession.’’ The 1919 Club were the guests of the 
Society. Miss H. G. Billson (1919 Club) opened in the 
affirmative ; Mr. P. H. North Lewis opened in the negative. 
Mr. P. G. Roberts seconded in the affirmative ; Miss K. Cree 
(1919 Club) seconded in the negative. The following members 
also spoke: Miss N. A. Hartie, Messrs. C. F. J. Baron, 
J. M. Shaw, H. J. Dowding, W. M. Pleadwell, E. V. E. White, 
F. D. Kennedy, Miss Jefferies (visitor), J. F. Ginnett, M. C. 
Green, H. F. McMaster, Miss Chidell (visitor). The opener 
having replied, the motion was lost by thirteen votes. ‘There 
were twenty-three members and twelve visitors present. 

At a meeting of the Society held at The Law Society’s 
Court Room on Tuesday, 15th March (Chairman, Mr. E. V. E. 
White), the subject for debate was: ‘‘ That the case of 
Morgan v. Ashcroft [1938] K.B. 49, was wrongly decided.”’ 
Mr. A. T. Wilson opened in the affirmative; Mr. W. W. Stabb 
opened in the negative; Mr. A. E. S. Menzies seconded in 
affirmative ; Mr. F. D. Kennedy seconded in the negative. 
The following members also spoke: Messrs. G. A. Russo, 
W. M. Pleadwell, H. J. Dowding and M. Foulis. The opener 
having replied, and the Chairman having summed up, the 
motion was lost by five votes. There were sixteen members 
and one visitor present. 


The Hardwicke Society. 


A meeting of the Society was held on Friday, 11th March, 
in the Middle Temple Common Room, the President, Mr. G. E. 
Llewellyn Thomas, in the chair. Mr. G. Granville Sharp 
(ex-President) moved: ‘‘ That the enforced resignation of 
Mr. Anthony Eden was more a concession to power politics 
than a step in the direction of peace.’”’ Mr. A. EK. Chisholm 
opposed. There also spoke: Mr. Ungoed Thomas (ex- 
President), Miss Eaton, Mr. Walter Stewart, Capt. Sharpe, 
Mr. A. Newman Hall (ex-president), Mr. L. Caplan, Mr. C. E. 
Scholefield, Mr. H. Marnham, Mr. J. EK. Harper, The Hon. 
F. Howard and Mr. Searle. The hon. Mover having replied, 
the House divided, and the motion was carried by six votes. 








Legal Notes and News. 
Notes. 


Thomas Skinner & Co. (Publishers) Ltd. announce that 
“The Stock Exchange Official Year Book,’’ 1938, will be 
published on 25th March. 

The 106th Anniversary Festival Dinner of the United Law 
Clerks’ Society will be held at the Connaught Rooms, Great 
Queen Street, W.C.2, on Monday, 21st March, at 7 p.m. 

The next Quarter Sessions of the Peace for the Borough of 
Wolverhampton will be held at the Sessions Court, Town 
Hall, North Street, Wolverhampton, on Friday, 8th April, at 
10 o’clock in the forenoon. 

The members of the teaching staff of The Law Society’s 
School of Law will hold a reception of past and present 
students at The Law Society’s Hall, Chancery Lane, W.C.2, 
on Thursday, 24th March, at 7.45 p.m. 
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A notice of the death on 14th March, at the age of fifty, 
of Mr. Albert John Utton, of Mitcham, many years loyally 
associated with Rubinstein, Nash and Co., of Gray’s Inn, 
appeared in The Times last Thursday. 


The King, at a Privy Council at Buckingham Palace last 
Tuesday, pricked the roll of sheriffs for England and Wales. 
Lord Hailsham, Lord Maugham, Lord Winterton (Chancellor 
of the Duchy of Lancaster) and Major Tryon, the Postmaster- 
General, were present. 

A notice of the death at Hastings on 13th March, at the 
age of seventy-two, of Mr. Herbert John Burton, faithful 
friend and clerk of Messrs. Chalinder, Herington, Pearch 
and New, and in their office for over fifty-eight years, appeared 
in The Times last Wednesday. 

An ordinary meeting of the Medico-Legal Society will 
be held at Manson House (Tel. Langham 2127), 26 Portland 
Place, W.1, on Thursday, 24th March, at 8.30 p.m., when 
a paper will be read by S. W. Fisher, M.D., B.Ch., on: 
‘* Medico-Legal aspects of coal mining.’’ Members may 
introduce guests to the meeting on production of the 
member’s private card. 


Lord Maugham took the oaths of office and allegiance as 
the Lord High Chancellor of England in the Court of Appeal 
last Tuesday. With him on the Bench were the Master of 
the Rolls (Sir Wilfrid Greene), the Lord Chief Justice, the 
President of the Probate, Divorce and Admiralty Division, 
Lord Justice Greer, Lord Justice Slesser, Lord Justice Scott, 
Lord Justice MacKinnon and Lord Justice Clauson, the 
judges of the Chancery Division, all the judges of the King’s 
Bench Division now in London, and the judges of the Probate, 
Divorce and Admiralty Division. A large number of King’s 
Counsel and junior members of the Bar were present. 


Wills and Bequests. 

Mr. James William Reid, retired solicitor, of Chichester, 
left £19,863, with net personalty £14,834. 

Mr. William Mercer Wade, solicitor, of Langbar, Ilkley, 
and of Leeds, left £24,033, with net personalty £17,402. 

Mr. Godfrey Francis Warren, solicitor, 
left £40,360 with net personalty £34,735. 

Mr. Henry Whitfield, solicitor, of Batley, 
with net personalty £15,947. 

Mr. Thomas Hughes, retired solicitor, of 
left £50,235 with net personalty £49,942. 


of Eastbourne 
left £18,889 


Kenilworth, 








Court Papers. 


Supreme Court of Judicature. 


Rota oF REGISTRARS IN ATTENDANCE ON 
Grovp II. 


Emercency AppEAL Court Mr. Justice Mnr. Justice 


Rota. 


Mr. 

More 

Hicks Beach 

Andrews 

Jones 

Ritchie 

Blaker 
Grovr II. 

Mr. JUSTICE 
FARWELL. 


Non-Witness. 


Mr. 

Hicks Beach 
Andrews 
Jones 
Ritchie 
Blaker 

More 


No. 1 


Mr. 

Jones 
Ritchie 
Blaker 

More 

Hicks Beach 
Andrews 


Mr. JusTIcE 
BENNETT. 
Witness. 
Part I. 
Mr. 
* Andrews 
* Jones 
*Ritchie 
*Blaker 
*More 
Hicks Beach 


CLavusoN. 
Witness. 
Part II. 
Mr. 
*More 
*Hicks Beach 
* Andrews 
* Jones 
*Ritchie 
Blaker 
Group I. 
Mr. JUSTICE 
CROSSMAN. 
Witness. 
Part IT. 
Mr 
Jones 
Ritchie 
Blaker 
More 
Hicks Beach 
Andrews 


LuxMoore. 
Witness. 
Part I. 
Mr. 
*Blaker 
*More 
*Hicks Beach 
Andrews 
Jones 


Ritchie 


Mr. JUSTICE 
Smmonps. 
Non- Witness. 


Mr. 

Ritchie 
Blaker 

More 

Hicks Beach 
Andrews 
Jones 


*The Registrar will be in Chambers on these days, and also on the 


days when the Court is not aitting. 


A UNIVERSAL APPEAL 


To Lawyers: For A POSTCARD OR A GUINEA FOR A MODEL 


FoRM OF BEQUEST TO THE HOSPITAL FOR EPILEPSY 


AND PARALYSIS, MAIDA VALE, W.9. 
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Stock Exchange Prices of certain 


Trustee Securities. 


Bank Rate (30th June, 1932) 2%. Next London Stock 
Exchange Settlement, Thursday, 24th March 1938. 


is Approxi- 
mate Y 





| 
ENGLISH GOVERNMENT SECURITIES | 
Consols 4% 1957 or after .. 108 
Consols 24% 
War Loan 349%, 1952 or r after 
Funding 4% Loan 1960-90 . 
Funding 3% Loan 1959-69 ... 
Funding 23% Loan 1952-57 ... 
Funding 24% Loan 1956-61 ... . 
Victory 4% Loan Av. life 22 years ... 
Conversion 5% Loan 1944-64 
Conversion 44% Loan 1940-44 : 
Conversion 34% Loan 1961 or after 
Conversion 3% Loan 1948-53 
Conversion 24% Loan 1944-49 ne 
Local Loans 3% Stock 1912 or after 
Bank Stock 
Guaranteed 23% Stock (Irish Land 

Act) 1933 or after ... 

Guaranteed 3% Stock < (Irish Land 
Acts) 1939 or after .. 
India 44% 1950-55... 
India 34% 1931 or after ‘ 
India 3% 1948 or after see ... JAJO 
Sudan 44% 1939-73 Av. life 27 years FA 
Sudan 4% 1974 Red. in part after 1950 MN 

Tanganyika 4% Guaranteed 1951-71 
L.P.T.B. 44% “ T.F.A.” Stock 1942-72 
Lon. Elec. T. F. Corpn. 24% 1950-55 


COLONIAL SECURITIES 
Australia (Commonw’th) 4% 1955-70 
Australia (Commonw’th) 3% 1955-58 
*Canada 4% 1953-58 ‘ 
*Natal 3% 1929-49 .. 
New South Wales 34% 
New Zealand 3% 1945 
Nigeria 4% 1963 oe 
Queensland 3$% 1950-70... 
*South Africa 34% 1953-73 ... 
Victoria 3% 1929-49 


CORPORATION STOCKS 
Birmingham 3% 1947 or after 
Croydon 3% 1940- 60 
*Essex County 34% 1952- 72 
Leeds 3% 1927 or after " : 
Liverpool 34% Redeemable by agree- 
ment with holders or by purchase... JAJO 
London County 24% Consolidated 
Stock after 1920 at option of Corp. MJSD 
London County 3% Consolidated 
Stock after 1920 at option of Corp. MJSD 
Manchester 3% 1941 or after om 
Metropolitan Consd. 24% 1920-49 ... MJSD 
Metropolitan Water Board 3% “A ” 
1963-2003 . . 2 
MS 
JJ 
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Do. do. 3% “B” 1934-2003 
Do. do. 3% “ E ” 1953-73 
*Middlesex County Council 4% 1952-72 MN 
* Do. do. 44% 1950-70... MN 
Nottingham 3% Irredeemable ooo ae 
Sheffield Corp. 34% 1968... - dd 


ENGLISH RAILWAY DEBENTURE AND 
PREFERENCE STOCKS 
Gt. Western Rly.4% Debenture ... JJ 
Gt. Western Rly. 44% Debenture ... JJ 
Gt. Western Rly. 5% Debenture ... JJ 
Gt. Western Rly. 5% Rent Charge... FA 
Gt. Western Rly. 5% Cons. Guaranteed MA 
Gt. Western Rly. 5% Preference MA 
Southern Rly. 4% Debenture JJ 
Southern Rly. 4% Red. Deb. 1962- 67 JJ 
Southern Rly. 5% Guaranteed . MA 
Southern Rly. 5% Preference MA 
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* Not available to Trustees over par. 
¢ In the case of Stocks at a premium, the yield with redemption has been 
at the earliest date ; in the ease of other Stocks, as at the latest date. 











